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Tisztelt Olvaso!

A Gazdasagi Versenyhivatal szamara mindig fontos szempont volt, hogy a fiatal, versenyjog és/
vagy fogyasztovédelem irant érdekl6dé joghallgatok és PhD-hallgatok szamara lehetdséget biztosit-
son tehetségitk megmutatasara. E hallgatdi kiillonszam kifejezetten ezt a célt szolgalja, hiszen dedikal-
tan csak olyan tudomanyos cikkek keriilnek publikalasra benne, amelyek feltérekvé kutatdk tollabol
szarmaznak. A kiillonszdmban egyrészrél a V4 Competition Law & Fundamental Rights Challenge ci-
met viseld verseny legmagasabb szinvonala palyamuvei, masrészrol kettd, a 2023. évi Orszagos Tudo-
manyos Diakkdori Konferencian I. helyezést elért dolgozatbol készitett és leroviditett cikk kap helyet.
Mig el6bbiek angol, utobbiak magyar nyelven irédtak. A cikkek a versenyjog és hatarteriileteinek leg-
aktualisabb kérdéseit feszegetik, mint példdul a Digital Markets Act és egyéb digitalis relevanciaval bi-
ré problémakorok, a munkaerdpiaci kihivasok versenyjogi szemlélete, a fenntarthatdsag kérdései, a hi-
res-hirhedt Illumina/Grail fuzio, a biintetjog és versenyjog kapcsolata vagy éppen a személyes adat
mint ellenszolgaltatas kérdése.

Bizunk benne, hogy a cikkekkel még tobb fiatalt tudunk a versenyjog iranyaba terelni, megmutatva
azt, hogy milyen komplex és megoldasra vard feladatok tornyosulnak e jogteriilet hatokorében, ame-
lyekben sziikség van az Uj generaciok szemléletére is.

Dr. Csirszki Martin Milan

irodavezetd, Dontéshozatalt Tamogato Iroda
Gazdasagi Versenyhivatal
a V4 Competition Law & Fundamental Rights Challenge
szervezdje



Abstract: Technology giants have an ever-increasing power over our everyday lives. From search engines to so-
cial media, from e-commerce to the most widely used software application stores, online platforms offer the pos-
sibility of unprecedented consumer welfare. However, data-driven network effects, economies of scale and scope
and user lock-in effects make digital markets prone to tipping, with a single dominant provider emerging. These
incumbents can further entrench their gatekeeper status through killer acquisitions and by abusing their dom-
inant market position. With the Digital Markets Act entering into force in 2023, this paper aims to provide an
overview of the characteristics and unfair practices of online platforms. Although the exact consequences of this
novel regulation cannot be foreseen, the paper concludes with the proposal of a holistic regulatory and enforce-
ment approach in order to effectively tackle platform power.

Keywords: online platforms, Digital Markets Act, core platform service, gatekeeper, platform regulation.

1. Introduction can set prices in real time, optimise inventory

levels and allocate resources according to consum-

The early 2020s are the age of online platforms.  ers’ needs, while also promote fierce competition,

In 2022, five of the world’s top ten companies were  and provide higher quality products and services

technology giants (Figure 1). Indeed, online plat-  for lower prices to their users due to continuous
forms offer several benefits for consumers. They innovation.
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Figure 1: The 100 largest companies in the world by market capitalization in 2022 (in billion U.S. dollars)*

! Law student, E6tvos Lorand University, e-mail: balintjanos98@gmail.com.
* StatisTA: The 100 largest companies in the world by market capitalization in 2022 (in billion U.S. dollars). Available at: https://www.
statista.com/statistics/263264/top-companies-in-the-world-by-market-capitalization/.
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On the other hand, deceptive and misleading
data practices and ‘dark commercial patterns’ may
unduly influence millions of transactional deci-
sions in the cyberspace.’ Furthermore, the recog-
nition of the real social significance of online
platforms required the Cambridge Analytica
scandal, the Brexit and Trump campaigns and
the rampant hate speech during the refugee
crisis.* Disinformation campaigns spread during
the Russian-Ukrainian war and the Corona virus
pandemic have made regulatory intervention even
more timely.

As a result of the emergence of digital ecosys-
tems, trade barriers imposed by the dominant
platforms may now be even more significant
than trade barriers imposed by nation states.” It is
arguable that their dominance and status in digi-
tal markets, the lack of alternatives available and
their impact on competition and democracy have
made some platforms modern time gatekeepers,
thus conferring upon them special obligations.

In light of this, some argue that classical legal
analogies have become outdated and that their
continued invocation is inadequate to appropri-
ately address the problems generated by online
platforms. In response to the economic challenges
posed by platforms, EU regulation has introduced
novel legal instruments based on and complemen-
tary to competition law, alongside the classical
media and data protection law approach.’

Against this backdrop, this paper is struc-
tured as follows. Following the present Intro-

duction, Section 2 provides a brief summary of
the economic factors driving the proliferation of
online platforms. Section 3 illustrates the short-
comings of the traditional competition law frame-
work by examining relevant European Union
(‘EU’) and national competition cases. Section
4 briefly assesses the direction of the newly
adopted sector specific EU legislation. Section 5
summarises the results and provides recommen-
dations for the future.

2. Common characteristics of online
platforms

Online platforms, as all disruptive technolo-
gies, pose challenges to the existing legal frame-
work. Applying previous regulatory instruments
that align to the previous level of technology may
become insufficient or even over-regulatory.® The
specific features of online platforms have been
examined in detail by legislators in the EU” and the
United Kingdom,'* among others. A brief overview
of the common characteristics identified provides
a better understanding of the reasons behind their
explosive growth.

Online platforms are not simply a new busi-
ness model, a new social technology or a new form
of infrastructure. Online platforms are the basic
organisational form of the information society
or ‘general control mechanisms; as Z6di" puts it.
Platforms can not only enter or expand markets;
they also have the ability to replace traditional

* MCSPEDDEN-BROWN, Nicholas: Consumer Policy: A Complement to Competition Policy in Tackling Dominant Online Businesses.
Competition Policy in Eastern Europe and Central Asia, 16 March 2021. Available at: https://oecdgvh.hu/pfile/file?path=/contents/

about/newsletters/Newsletter-16 Abuse-of-dominance-in-digital-markets&inline=true 12.

4

PoLyAKk Gabor et al.: Versenyjogi eldzmények és piacszabalyozasi eszkozok a digitalis piacokrol sz9016 eurdpai rendelet tervezetében. In

VALENTINY Pdl et al.: Verseny és szabalyozas 2021. Budapest, 2021. KRTK Ko6zgazdasdg-tudomanyi Intézet, 150.

5 Firniksz Judit: Rangsorolds - Uj szabalyozasi igény a platformok és az informdacids tulterheltség koraban. In VALENTINY P4l et al.: Ver-
seny és szabdlyozas 2021. Budapest, 2021. KRTK Kozgazdasag-tudomanyi Intézet, 173.

2016. (487) 512.

7

FRANK, A. Pasquale: Platform Neutrality. Enhancing Freedom of Expression in Spheres of Private Power. Theoretical Inquiries in Law,

CHAPDELAINE, Pascale - McLEOD ROGERS, Jaqueline: Contested Sovereignties: States, Media Platforms, Peoples, and the Regulation

of Media Content and Big Data in the Networked Society. Laws, 2021. (10) 155.

8 KLEIN Tamids: A kozosségi (média)platformok tarsadalmi integracids és dezintegracids hatasai. Glossa Iuridica, 2020. (1-2) 71.

° JACQUES, Crémer — YVES-ALEXANDRE, de Montjoye — HEIKE, Schweitzer: Competition policy for the digital era, 2019. Available at:
https://ec.europa.eu/competition/publications/reports/kd0419345enn.pdf.

1 Digital Competition Expert Panel: Unlocking digital competition, 2019. Available at: https://assets.publishing.service.gov.uk/govern-
ment/uploads/system/uploads/attachment data/file/785547/unlocking digital competition furman review web.pdf.

1 Z6p1 Zsolt: Algoritmikus koordindcios a platformuniverzumban. A platform mint j koordinaciés mechanizmus és ennek jogi ko-
vetkezményei. In: TOROK Berndt — Z6p1 Zsolt (ed.): A mesterséges intelligencia szabdlyozasi kihivasai. Budapest, 2021. NKE Ludovi-

ka Egyetemi Kiad¢ Iroda. 492.
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market exchanges.'? In a digital environment, the
minimal marginal cost of accessing, reproduc-
ing and distributing information gives platforms
a competitive advantage over existing structures
and allows them to control and manage the deliv-
ery of their services to millions of people through
a very lean algorithm-based infrastructure."

Online platforms operate in two-sided markets,
which are characterised by two distinct groups,
with an intermediary at the intersection providing
a service that matches demands.'* However, the
real purpose of the platform is not only to collect
a commission on the transactions it facilitates, but
to monetise the data extracted during the trans-
actions.”

Indeed, online platforms can be grouped
the following ways. On transaction platforms,
a monetary transaction takes place between the
two groups of users (e.g. online marketplace),
on non-transaction platforms such a monetary
transaction is missing, however, an interaction is
nevertheless present (e.g. social media or search
engine).'® Schrepel distinguishes between plat-
forms and aggregators; the former being used
to develop and run applications or software (e.g.
operating system), the latter compiling and organ-
ising vast amounts of content for its users (e.g.
social media or search engine)."”

Platforms turn all communication into data
(‘datafication’), turn data into a commodity
(‘commodification’) and ultimately monetise
data (‘monetisation’). In addition, platforms have
a significant strength in a specific area and seek
to reach as many users as possible.’* These two
characteristics result in an almost self-reinforc-
ing process, where the more people use a plat-
form, the more data is generated, and the more
data is generated, the more people join the plat-
form, due to the increasingly personalised service
it offers.” Indeed, data is seen as the oil of the 21st
century,” and heralded as ‘the world’s most valu-
able resource’”!

The most widely used online platforms gener-
ally employ a zero-price business model, meaning
that users ‘pay’ for the service with their personal
data and attention, rather than monetarily.”> With-
out the price, platforms generally compete on
quality and innovation.”® However, consumers are
significantly more likely to choose a ‘free’ product
than a similar product that is not ‘free, even if the
‘free’ product is of lower quality.**

Also a related issue is the ‘privacy paradox,
whereby users, despite being aware of the privacy
risks involved, continue to give up their privacy
little by little by giving out their data too often and
too cheaply.” A possible solution to this paradox

12 CoHEN, Julie E.: Law for the Platform Economy. Georgetown Law Faculty Publications and Other Works, 2017.
* SARTOR, Giovanni: The secondary liability of online intermediaries. In PARcuU, Pier Luigi - BRoGI, Elda: Research Handbook on EU

Media Law and Policy. Cheltenham, 2021. Edward Elgar, 142.

4 SzaB6 Endre Gy6z6: A kétoldald piacok elmélete és a személyes adatok védelme — a Google-itélet elemzése versenyjogi és adatvédel-

mi szempontok szerint. In Medias Res, 2017. (1) 173.
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might be the establishment of a market for the
voluntary sale of users’ personal data or a distinct
version of online platforms, whereby users receive
compensation for the provisions of their personal
data.’

A specific competition law aspect of platforms
is that once a certain number of users (‘critical
mass’) is reached, a monopoly can easily be estab-
lished. Direct network effects lead users to join
platforms where there are already more users by
default, and thus exit costs become increasingly
high. Indirect or cross-platform network effects,
on the other hand, increase the attractiveness of
the platform for businesses on the other side of the
platforms (e.g. advertisers).”’

The platform will eventually eliminate other
competitors from the market due to economies of
scale and scope.” Once the tipping point is reached,
competition is no longer on the market, but for the
market. As a consequence, users no longer have
a realistic option to switch services. The extreme
rate of return and the external network effects give
the incumbent extreme market power.

This is further exacerbated by the barriers
established by the dominant platform to use differ-
ent services (‘multi-homing’) and the ‘winner-
take-all’ phenomenon caused by data collected and
combined from different sources. A cause for addi-
tional concern is the killer acquisitions of inno-
vative, emerging competitors, which acquisitions

do not fall under the scope of classic competition
law.?* Empirical evidence shows that the opera-
tion of most of the mobile applications acquired by
technology giants are quietly discontinued shortly
after their acquisition.*

If not outright eliminating competition, domi-
nant firms in a given market commonly transfer
their influence to other markets through verti-
cal integration, thereby creating a whole digital
ecosystem. In such cases, traditional distribution
chains are replaced by a value web.’! These ‘kill
zones around the core business functions of tech-
nology giants are further exacerbated by the fact
that ‘start-ups that complement the incumbent’s
business model are more likely to receive venture
capital than start-ups that challenge the incum-
bent’*

Within platforms, search engines are explicitly
services where the user has very little informa-
tion about the functioning of the systems (‘black
box’) and therefore tends to use the service that
is already familiar to him in order to reduce risk.”
This phenomenon is known as ‘automatic condi-
tioning, whereby the user searches for unknown
pages exclusively by using the tried and tested
solution.** Indeed, empirical evidence shows that
‘on devices where Google is the default search
browser, 97% of searches are made on Google.
On those where Bing is the default, 86% are made
on Bing*

* ECONOMIDES, Nicholas - L1aNos, Ioannis: Restrictions on Privacy and Exploitation in the Digital Economy: a Market Failure Perspec-
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Journal of European Competition Law & Practice, 2021. Vol. 12., (3) 181.

7061 2018. 109.

PriskiIN Boglarka - HaNTOSI Istvan: A versenyjog kihivasai a digitalis gazdasagban — Az Eurdpai Bizottsdg tanacsado testiiletének je-
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of Competition Law & Economics, 2022. Vol. 18., (2) 267.
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Platforms’ anticompetitive behaviour and
unfair trading practices were not a prominent
problem until these providers had much less abil-
ity to influence users’ behaviour. Users were open
to the possibility of leaving and joining another
service if they disagreed with the provider’s prac-
tices.”® Today, however, presence on online plat-
forms is not a matter of convenience or choice,
but of societal expectations and business realities.”

3. Competition cases against technology
giants

Abusive practices of technology giants have
been the subject of a number of EU and national
competition law procedures in recent years. The
common characteristics of online platforms, as
described above, have emerged in several proceed-
ings as challenges to which classical competition
law has not always been able to provide adequate
answers. By grouping examples of past jurispru-
dence under three distinct categories and provid-
ing an illustrative overview, some (ir)regularities
of the digital economy can be identified.

3.1. ‘Data hunger’, combining personal data

Data is essentially a non-competitive product,
meaning that several companies can collect or,
where appropriate, use the same data of the same
users at the same time.”® However, extensive data
collection can create market power in cases where
a particular type of data is collected by one under-
taking specifically (e.g. Facebook on user activity

or Google on search terms).*® Key questions in this
regard include ‘whether the data could be repli-
cated, whether it could be collected from other
sources, the degree of substitutability between
different datasets, how quickly the data in ques-
tion becomes outdated, and how much data an
undertaking need to compete’*

Facebook notified the European Commission
(‘Commission’) in 2014 of its plans to acquire
WhatsApp, a privacy-friendly chat platform.*
According to the fears of many, the merger would
allow Facebook to obtain personal data collected
by WhatsApp and could easily expand the scope of
the data collected, thereby entrenching its already
dominant position in the online advertising
market. However, at that time, the Commission’s
assessment suggested that, beyond the technical
difficulties of combining the databases, WhatsApp
users could easily switch services if Facebook
changes its privacy policy on the platform.*

Soon after the merger was approved, Face-
book combined the personal data of users from
its different services without obtaining the consent
of users. The practice of linking various privacy
policies ‘to extract users’ consent to the combi-
nation of their data generated in both markets
for commercial purposes’ is also known as ‘envel-
opment by privacy policy tying.** Consequently,
the Commission fined the undertaking EUR 110
million for misleading information provided in the
original proceedings.* However, mere ex post fines
cannot provide an appropriate solution to such
infringements. Some even argue that this realisa-

36 MUELLER, Milton L.: Networks and States. The Global Politics of Internet Governance. Massachusetts, 2010. Massachusetts Institute

of Technology, 213.

¥ PUNKOSTY Andras: Egy tj digitalis etika megalapozasanak egyes szempontjai — big data, algoritmusos dontéshozatal és a személy az
adatalapt tarsadalomban. In: TOROK Bernat — ZOp1 Zsolt (ed.): A mesterséges intelligencia szabélyozasi kihivasai. Budapest, 2021a.

NKE Ludovika Egyetemi Kiado Iroda. 60.

3 KATHURIA, Vikas — GLOBOCNIK, Jure: Exclusionary conduct in data-driven markets: limitations of data sharing remedy. Journal of

Antitrust Enforcement, 2020. Vol. 8., 522.

* ToérH Andras: A mesterséges intelligencia versenyjogi vonatkozasai. In: TOROK Berndt — Z&p1 Zsolt (ed.): A mesterséges intelligencia
szabdlyozasi kihivasai. Budapest, 2021b. NKE Ludovika Egyetemi Kiadé Iroda. 473.

“ CLARK, John: Antitrust and Data: What Your Car Knows and Who It Should Tell. Journal of European Competition Law & Practice,

2021. Vol. 12., (2) 83.

41 Case no. COMP/M.7217. (Facebook/WhatsApp), C(2014) 7239 final, 2014.10.03.

2 1d. (184)-(191).
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tion paved the way for the introduction of more
effective regulation applicable to digital platforms.*

In 2019, Facebook was fined by the German
competition authority for combining user data
generated through Facebook accounts with data
collected about users through other Facebook
apps and third parties. Although users formally
consented to the combination of their data, they
could not continue to use the services provided by
Facebook if they refused. According to the author-
ity, in view of Facebook’s dominant position, this
exploitative data policy violates users” right to
informational self-determination.* This was the
tirst decision that a national competition author-
ity fined an undertaking for an apparent breach of
data protection rules.

Consequently, the question of how Facebook
uses the personal data it collects is indeed a matter
of data protection law, but the competitive advan-
tage that combined databases can bring is a matter
of competition law.*” Indeed, the privacy practices
of technology giants fuel competition in digital
markets.* “Thus, as soon as the data accumu-
lation becomes directly related to the abuse of
users’ cognitive biases and their inability to make
well-informed decisions, there is a good reason to
deem this practice anticompetitive.*

3.2. Vertical integration, ‘killer acquisitions’

The Commission has recently noted that ‘a
small number of transactions, which could have
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an impact on competition in the internal market
have escaped merger control review’* Indeed, over
the past 15 years, technology giants have carried
out more than 400 mergers, none of which have
been prohibited by the EU competition author-
ities.”! Conglomerate mergers are traditionally
viewed as creating efficiency having inconsequen-
tial impacts on competition — a presumptions that
might not hold true for digital markets.”

Back in 2008, the Commission cleared the
acquisition of DoubleClick, an undertaking that
collects browsing history, by Google, a search
and online advertising service provider. In the
Commission’s assessment, the combination of
the two sets of data did not represent competition
risks because of practical, contractual difficulties
and the risk of switching to other providers avail-
able to users.”> However, it has now become clear
that Google’s advertising algorithm combining
search and browsing data has no viable competi-
tor, meaning that as a result of the merger Google
has become a vertically integrated online adver-
tising undertaking, impeding competition in the
online advertising market.>*

In 2020, the Commission approved Google’s
acquisition of Fitbit, a manufacturer and marketer
of fitness watches and bracelets. Drawing on the
lessons of the Facebook-WhatsApp case, the
Commission required Google to combine health,
fitness, location, etc. data collected by smart
devices with other Google services only with

* GoszTonyi Gergely: Early Regulation of Social Media Liability Issues in the United States of America and the European Union.

Jogtorténeti Szemle, 2021. Vol. 19., (Special Issue) 21.
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the explicit consent of users. In addition, Google
is obliged to continue to provide free access to
users” health and fitness data to competing soft-
ware applications via the Fitbit web application
programming interfaces — subject to the user’s
consent.” In hindsight, a similar commitment to
refrain from combining personal data processed
by Facebook and WhatsApp would have been a
more effective solution instead of an ex post fine.

According to Piinkosty, competition law has
occasionally overestimated consumer access to
‘free services’ and competition authorities have
taken the risk of authorising potentially harmful
mergers rather than blocking a merger that might
not have a competitive impact.*® Elsewhere, the
author also points to the shortcomings of competi-
tion authorities often failing to recognise the long-
term competitive and consumer harms that are
difficult to quantify.””

3.3. Self-preferencing, prohibited product
tying

In a 2017 decision, the Commission fined
Google EUR 2.42 billion for abusing its dominant
position in the search services market by position-
ing its own price comparison shopping service
(Google Shopping) more favourably and display-
ing it more prominently on its general search
results pages than competitors’ similar services.*®
Following an appeal by Google, the General Court
upheld the Commission’s decision® and the appeal
procedure before the Court of Justice is still pend-
ing.®

In 2018, the Commission imposed its high-
est ever competition fine of EUR 4.34 billion

n

on Google for imposing unlawful restrictions
on Android device manufacturers and mobile
network operators since 2011 in order to entrench
its dominant position in the general internet search
market.®" Based on the Commission’s reasoning,
unlawful tying of Google Search, Google Chrome
and Play Store applications has denied compet-
itors the opportunity to innovate and compete,
and European consumers the benefits of effec-
tive competition in the now significant mobile
sector. Similar to the Google Shopping case, the
General Court largely upheld the Commission’s
evaluation® and the appeal procedure initiated by
Google before the Court of Justice is currently in
progress.®

4, The DMA and its criticisms

In order to ensure a unified approach when
tackling the power of technology giants, the EU
legislators recently adopted the Digital Markets
Act® (‘DMA), which shall apply in all Member
States from 2 May 2023. The DM A’s premise is that
the negative characteristics of online platforms, as
identified in Section 3, combined with unfair prac-
tices by service providers, as assessed in Section
4, ‘substantially undermin[es] the contestability of
the core platform services, as well as impact[s] the
fairness of the commercial relationship between
undertakings providing such services and their
business users and end users.®

In case of gatekeepers, this justifies the intro-
duction of ex ante regulation to complement the
classical ex post, reactive competition regime,
ensuring effective competition and fairness in digi-

5 Case no. COMP/M.9660. (Google/Fitbit), C(2020) 9105 final, 2020.12.17.

* PUNKOSTY Andrés: Versenyjogi megfontoldsok a technolégiai éridsok szabalyozasaval kapcsolatban. Az egyesiilt allamokbeli és euré-
pai megoldasi kisérletek 6sszehasonlit6 elemzése. In Medias Res, 2021b. (2) 267.

57 PUNKOSTY Andras: Merre tart az eurdpai szintd platformszabalyozas? — Attekintés a platformok szabalyozasanak versenyjogi 6sz-
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tal markets.® The DMA departs from the famil-
iar competition law concepts of relevant markets
and market shares.*” Instead of drawn out, case-by-
case fact-finding and costly economic evaluation,
general per se rules are prescribed.®® This rule-
based approach® of the DMA aims to make regu-
latory intervention easier, cheaper and faster, as ‘it
is not for the authority to establish an infringement
and impose a duty, but rather for firms to define
how they intend to comply with the obligations’”

The Commission shall designate an undertak-
ing to be a gatekeeper if ‘it (a) has a significant
impact on the internal market; (b) provides a core
platform service which is an important gateway for
business users to reach end users; and (c) enjoys an
entrenched and durable position, in its operations,
or it is foreseeable that it will enjoy such a position
in the near future’” Indeed, this wording targets
a wider spectrum of market players than merely
undertakings of a dominant position.”” Examples
of core platform services include online search
engines, video-sharing platform services, operat-
ing systems, web browsers, and online advertising
services.” Such a taxative list may make the appli-
cation of DMA inflexible and quickly outdated,
as the extension of the scope to new services may
take years.”

In a move similar to the German competition
authority’s Facebook decision, the DMA prohib-
its all gatekeepers from combining personal data
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from different services or processing data collected
by third-party services for the purpose of provid-
ing online advertising without the users’ consent.”
Some argue that this is not a sufficient safeguard
to ensure the competitive nature of data-driven
markets and that gatekeepers should only be
allowed to combine data from different sources to
the extent necessary to fulfil a contract with users.”

Gatekeepers shall allow users to easily un-in-
stall any software application installed on the gate-
keeper’s operating system,”” a requirement that is
rooted in the lessons learned from the Google-
Android case described earlier. Furthermore,
gatekeepers shall not, in the ranking and related
indexing and crawling, favour their own services
and products over those of third parties” - in this
case, the experiences of the Google Shopping case
seem to be behind the provision.

Gatekeepers are also required to inform the
Commission of any intended concentration ‘where
the merging entities or the target of concentra-
tion provide core platform services or any other
services in the digital sector or enable the collec-
tion of data; regardless of whether the classical
competition thresholds are met.”” The Commis-
sion will inform the competition authorities of the
Member State(s) concerned regarding the intended
concentration, who may request the Commission
to examine the concentration, even if the authori-

% AssimaKIs P. Komninos: The Digital Markets Act: How Does it Compare with Competition Law? Available at: https://ssrn.com/

abstract=4136146.

¢ CHIRICO, Filomena: Digital Markets Act: A Regulatory Perspective. Journal of European Competition Law & Practice, 2021. Vol. 12.,

(7) 496.
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sation would not be required under the laws of the
requesting Member State(s).*

This novel notification requirement is clearly
intended to reduce the cases of killer acquisitions
described earlier. In the past, the Commission has
cleared mergers that were later found to have had
a profoundly negative impact on competition,
such as the Google-DoubleClick case. However,
it might be more efficient to revise merger control
thresholds to ‘capture low turnover/high transac-
tion price acquisitions’® It is also questionable,
how much capacity the already overburdened
Commission will have available to carry out such
investigations.

In addition to the ex ante clearance of mergers,
the powers of competition authorities to dismantle
ex post monopolies created as a result of mergers
gone wrong could also be strengthened. Breaking
up technology giants is a more mainstream posi-
tion in the US, with Senator Elizabeth Warren, for
example, making the issue a central element of
her 2020 presidential campaign.®? In contrast, this
approach might just create a number of smaller
platforms, eventually consolidating into a singu-
lar one and holding the same dominant position
as Google or Facebook now.*?

5. Summary
Taking the form of economic regulation, the

DMA may have ‘major, maybe revolutionary,
implications on some of the business models of the
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largest firms worldwide’* The Commission is at
the worldwide forefront of regulating new technol-
ogies. This might be a direct consequence of the
EU’s technological innovation falling well behind
the pace of the economies of the United States and
China. Thus, regulation of the digital age is the
EU’s way of finding its own voice and trying to
catch up with its rivals.®> Against this backdrop,
there is little room for failures.®

However, the actual effects of the DMA are not
yet clear. Some believe it ‘leaves as many paths
open as possible to innovative firms. This may be
the best policy choice given the inherent unpre-
dictability of innovation’®” Others have pointed
out that the strict obligations imposed upon gate-
keepers might have unintended negative conse-
quences on innovation incentives and overall
consumer benefits digital markets have to offer.*®

One thing is certain: the complex problems
raised by online platforms need complex legal
solutions. The emerging new legal regime, which
cuts across classical areas of law but incorporates
their basic principles, is often referred to as ‘plat-
form law’ or ‘user protection law’, with the core
aim to curb ‘platform power’®

In addition to competition law measures, Téth
stresses the need for a coordinated application
of media law, data protection law and consumer
protection law.** Newman goes beyond the legal
framework and considers it necessary to incorpo-
rate philosophical, psychological, economic and
neurological perspectives in order to understand
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and effectively regulate the operation of ‘attention
markets’”!

The recent Opinion of the Advocate General
Rantos of the Court of Justice of the European
Union on the German competition case against
Facebook described earlier, also foreshadows the
proliferation of solutions across different fields
of law. Rantos argues that ‘a competition author-
ity [...] may examine, as an incidental question,
the compliance of the practices investigated with
the rules of [the General Data Protection Regu-
lation®?]’*?

Coordinated actions by different authorities,
while respecting the principle of ne bis in idem,
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are essential in this area, as to avoid divergent
decisions on a single case.” The optimal alloca-
tion of tasks and responsibilities depends on the
legal mandate of the given authorities, the need for
technical expertise in the given case, the relative
risks of regulatory capture and the overall admin-
istrative costs.”

A holistic legal approach is a prerequisite for
effective legislation and enforcement. Such a view
is increasingly gaining ground in professional
discourse, to which this paper has also sought to
contribute.

' JoHN, M. Newman: Regulating Attention Markets. University of Miami Legal Studies Research Paper, 2019. Available at: https://ssrn.

com/abstract=3423487.

%2 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (‘General Data

Protection Regulation’).

> Opinion of Advocate General Rantos of 20 September 2022, Meta Platforms and Others, C-252/21, EU:C:2022:704, 78.
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In Parcu, Pier Luigi — BroGI, Elda: Research Handbook on EU Media Law and Policy. Cheltenham, 2021. Edward 239.
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Abstract: This paper is intended to draw attention to the need for competition law enforcement to develop best
practice to address the abuses of monopsony in labour markets. It aims to provide an overview of the most rel-
evant competition issues that may emerge in labour markets, while pointing out that the exercise of collective
labour rights need not be in conflict with the requirements of fair competition. The latest developments refer to
contemporary forms of employment, the adequate categorisation of which in each case is key to maintaining
the balance of markets. This is followed by a look at anti-competitive agreements in the capacity of employer.
Finally, the study also assesses efforts to eliminate non-compete agreements, which are a hindrance to the flour-
ishing of both worker and consumer welfare. While labour market dimensions could also be of serious bearing
in merger control, considering the case of single-company dominated towns, it is beyond the limits of this pa-
per to explore this issue.

Keywords: non-compete, collective labour law, no-poach, wage-fixing, monopsony.

1. Introduction

1.1. Preliminary considerations

The labour market has recently witnessed a
revolutionary upsurge in competition law enforce-
ment actions around the globe after having come
systematically under the spotlight of competition
law scholarship in a wide array of settings.

From the last quarter of the twentieth century
up to the recent series of crises, mainstream
economics had been leading a tendency to neglect
labour markets in the spirit of a renaissance of lais-
sez-faire capitalism.? In parallel, the impact of this
period can be traced in the progressive decline in

the labour share of GDP? accompanied by a nearly
quadrupled increase in productivity relative to the
compensation of an average worker*.
Furthermore, it may be observed that the
majority of key employers — as the examples of the
tech giants have shown - are willing to go as far as
they can when it comes to squeezing the most out
of human resources. Google, side-by-side with an
independent federal agency responsible for labour
relations, successfully paved the way for its workers
to organise themselves and obtained a prohibition
on using the company’s internal e-mail network
for unionising purposes. In spite of the explicit
language of the whistle-blower laws, workers may

! Law student, E6tvos Lorand University, e-mail: benke bence@hotmail.com.

2 See BOHLE, Dorothee & GRESKOVITS, Béla. (2007). Neoliberalism, Embedded Neoliberalism and neocorporatism: Towards transna-

tional capitalism in Central-Eastern Europe. West European Politics, 30:3, 443-466.; See also POSNER, Eric A. (2021). ,The Failure of
Antitrust’, How Antitrust Failed Workers. Oxford University Press. (online edn, Oxford Academic, 19 Aug. 2021). Available at: https://
doi.org/10.1093/0s0/9780197507629.003.0003.

* AUTOR, David, DorN, David, Katz, Lawrence F.,, PATTERSON, Christina & VAN REENEN, John. (2017, May). The Fall of the Labor
Share and the Rise of Superstar Firms. Working Paper 23396, National Bureau for Economic Research, Cambridge, MA., 1-3., 25-26.
https://doi.org/10.3386/w23396.

From 1979 to 2021. See The Productivity-Pay Gap. Economic Policy Institute. Available at: https://www.epi.org/productivity-pay-gap.
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also be subject to arbitrary discipline, retaliation,
or even wrongful termination if they speak up
about their concerns. Once it was revealed through
whistleblowing that Amazon forced its employees
to work exposed to an unsafe environment during
the Covid-19 pandemic, it was hardly surprising
that the company would shortly afterwards dismiss
the leaking employee. Likewise, an incident ended
with the firing of a Google recruitment officer
who dared to make an offer to an Apple engineer,
after which Apple’s CEO became aware of this and
expressed his strong disapproval directly to the
management of the rival IT company.®

All this points to the fact that one of the
main ways in which workers are vulnerable and
exploited to their employers is through the skewed
dynamics between them in favour of the latter, but
competition law can nevertheless help to address
this imbalance by ensuring that there is a level
playing field in the labour markets. As a matter of
fact, there have recently been encouraging signs
indicating that competition authorities are look-
ing forward to taking a fierce stance against distor-
tions of competition in the labour markets.

Back in 2016, Federal Trade Commission
(“FTC”) and Department of Justice of the United
States released a single guidance declaring that
from then on, it would be per se illegal and subject
to criminal prosecution if companies agree not to
recruit certain employees or not to compete on
terms of compensation or other working condi-
tions.

Last year, the U.S. Department of Treasury
has issued an exhaustive report compiled from
research on competition in the labour market’,
and the FTC together with the U. S. Department
of Justice launched a public inquiry into its merger
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review and guideline, requesting information in
particular on the impact on labour markets®.

Moreover, having found that around a fifth of
US workers are locked into employment contract
provisions that block them from later practic-
ing their occupation at any competitor firm, the
FTC is most recently moving to ban all forms
of non-compete agreements in the US world of
work.’

Simultaneously, in the European Union,
Margrethe Vestager, the European Commissioner
for Competition heralded a new era of cartel
enforcement and expressed that, alongside the
classic cartels, the EU would also pay close atten-
tion to unconventional buyer-side collusions - not
only those concerning suppliers but also those that
directly or indirectly depress the wages of employ-
ees.'” Besides, starting from the premise that some
developments in competition policy are potentially
being embraced by the various regimes, it is also
absolutely not inconceivable that the showdown
over non-compete agreements in the US could
have a knock-on effect on the policy discussions
on the issue in the EU.

1.2. Aim of my essay

In the light of the foregoing, my essay will
appraise the following issues that are relevant for
competition law enforcement in the labour market.

First, I will provide an instructive and straight-
forward overview of the specific implications of
disrupting competition in the labour market.

Second, I will explore in depth how EU compe-
tition law has interacted with the different aspects
of organising among workers.

Third, I will identify the most prominent prac-
tices that have the potential to restrict competi-
tion in the labour market and examine which of

* The cited instances are drawn from HUBBARD, Sally. (2020). Monopolies Suck: 7 Ways Big Corporations Rule Your Life and How to Take

Back Control. New York, NY: Simon and Schuster, 72-74.
See: https://www.justice.gov/atr/file/903511/download.
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system/files/136/State-of-Labor-Market-Competition-2022.pdf.

See the official notice at: https://downloads.regulations.gov/FTC-2022-0003-0001/content.pdf.

See the Notice of Proposed Rulemaking for Non-Compete Clause Rule (NPRM) at: https://www.ftc.gov/system/files/ftc_gov/pdt/
p201000noncompetenprm.pdf.

1 VESTAGER, Margaret. (2021, October 22). ,A new era of cartel enforcement”. Speech delivered at the Italian Antitrust Association
Annual Conference. Transcript available at: https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/

speech-evp-m-vestager-italian-antitrust-association-annual-conference-new-era-cartel-enforcement en.
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these already fall within the competence of compe-
tition law.

Overall, I will examine whether interventions
on behalf of fair labour markets are compatible
with the objectives of competition law and what
welcome steps might be expected from competi-
tion policy in the future.

2. Employers have a strong grip with buyer
power in it

In the following, let me invite the reader to a
brief overview on the microeconomic background
of the issue to arrive at a common starting point.
The labour market is basically conceived in a simi-
lar way to markets for goods and services, specit-
ically in terms of the approximate correlation
between the demand and supply curves. Hence,
in a competitive market, it is their relative posi-
tion that defines the price - in the present case,
the wage —, that would be reached under condi-
tions of effective competition.

The distinguishing feature is that employers are
on the demand side and, given that the supply side
is typically abundant, it is once again the under-
takings that are inclined to concentrate. Should
market power accumulate on the part of purchas-
ers, the phenomenon is usually captured by the
characteristics of a monopsonistic market or
bargaining power''. Whereas monopsony as well
as oligopsony can be used to describe any market
structure in which demand is represented by only
one or a limited number of operators, its applica-
tion to the labour market is the most frequently
encountered in the literature. This in turn implies
that, if an employer of significant market power
seeks to maximise its profits, it should determine
the level of employment at the point where the
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curve representing the extra cost of employing
an additional worker (Marginal Cost) meets the
curve representing the revenue that can be real-
ised by hiring one more worker (Marginal Reve-
nue Product). Ideally, the latter would eventually
run into the upward-sloping labour supply curve,
and wages in the market would be set according
to this intersection.'?

It is easy to observe that monopsony power
results not only in lower employment rates but
also in lower wages. In a dynamic perspective,
however, if numerous employers take advantage of
their monopsonistic position, the whole of society
suffers severe welfare losses through misallocation
of labour and a considerable shift of income from
workers to the benefit of all the employers."* More-
over, employers thus enjoy net gains that are still
more meagre than the extent of deprivation they
inflict on workers, entailing a suboptimal degree
of aggregate welfare which the two groups jointly
derive due to the absence of gains to be realised
from further trade (deadweight loss)."

3. Collective labour law through the prism of
competition law

With all this in mind, it stands to reason to ask
why competition authorities might have faced a
particular challenge in applying competition law to
labour markets. Certainly, it could be argued that
the interests of workers are first and foremost a
matter of another area of law, perhaps social policy.
Nonetheless, I shall take the liberty of acknowledg-
ing in the course of this essay that the provisions
of competition law are already adequately suited
to labour markets, without any alteration. If we
think only of Article 101 (1) TFEU, its impera-
tive is nothing less than to be prepared to pursue

1 See more on the latter and how it differs: ANCHUSTEGUI, Ignacio Herrera. (2018, April 19). Buyer power in agreements and abuse of
market power cases: An overview of EU and national case law, Concurrences, e-Competitions Buyer power in agreements and abuse

of market power, Art. N° 86351. Available at: https://www.concurrences.com.
12 See MANNING, Alan. (2003). Monopsony in Motion: Imperfect Competition in Labor Markets. Princeton, NJ: Princeton University Press.

Available at: https://doi.org/10.2307/j.ctt5hhpvk.

3 ASHENFELTER, Orley C., FARBER, Henry, & RansoMm, Michael R. (2010). Labor Market Monopsony. Journal of Labor Economics, 28(2),

203-210. https://doi.org/10.1086/653654.

' Te., we are talking about a market failure, see in more detail BLAIR, Roger D., & HARRISON, Jeffrey L. (2010). Monopsony in Law and
Economics. Cambridge, UK: Cambridge University Press, 44. https://doi.org/10.1017/CBO9780511778766; See also DoBsON, Paul,

CHU, Alex & WATERSON, Michael. (1998). The welfare consequences of the exercise of buyer power. London, UK: Office of Fair Trading,
12. Available at: https://www.researchgate.net/publication/37142835 The welfare consequences of the exercise of buyer power.
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any conduct that may prevent, restrict or distort
competition within the internal market.

3.1. Trust the unions, they are not a trust

Today, however, collective labour organising is
exempted from competition law in the European
Union as well as overseas. In the United States,
labour was gradually being taken out of the anti-
trust law. The Sherman Act (1890), albeit against
the intent of it, had still been actively used by
federal courts as a legal weapon to break strikes."?
While the Clayton Act (1914) had already allowed
for trade unionising, scholars of the time were
convinced that it had been far from being capable
of giving way to collective bargaining.'® Effective
immunity had not been acquired until somewhat
later, through judicially created, “nonstatutory”
route, which has already covered both sides of the
labour market."”

Below, let us look at how the immunity of work-
ers has been established in the case law of the
Court of Justice of the European Union (“CJEU”).

3.2. The wild card of competition is social
rights

At first, a collective agreement is mainly defined
as a contract negotiated between employers and
trade unions which regulates not only the rela-
tionship between the parties but also the terms
and conditions of employment for all employees
covered by it. Above all, employees are not deemed
to be undertakings within the ambit of competi-
tion law, and consequently, where a single firm
reaches an agreement with its own employees
collectively, the regulation of Article 101 TFEU is
just as inapplicable as in the case of labour union
organising amongst employees.'®
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A different situation could arise if account
were taken of those industry-wide arrangements
which are concluded collectively between all the
employees and employers in a whole sector. Yet
the CJEU in the Albany case deduced as a rule
that the Treaties — which in their entirety are for
the Court to interpret and enforce —, require the
dialogue between management and labour to be
fostered in the interests of a high level of employ-
ment and social protection. Accordingly, in order
not to seriously undermine the social policy advo-
cated by the TFEU, when such a dialogue takes the
form of a collective agreement, it must be regarded
as being, “by virtue of their nature and purpose”,
excluded from the scope of competition law." It is
worth noting that the TFEU is not the only rele-
vant treaty, as the EU Charter of Fundamental
Rights guarantees the right to collective bargaining
as well.* Allin all, the Albany exception®' demands
not only that the agreement must be entered into
the framework of collective bargaining between
workers’ organisations and employers’ organisa-
tions (nature), but that the immunity is also strictly
conditional upon the direct intention to improve
employment and working conditions (purpose).*

The bottom line is that the justification for
these collective arrangements not to be reckoned
null and void by competition law is beyond ques-
tion, whether it is firmly based on the sheer prior-
ity given to the improvement of the quality of life
of wage-earners or whether on the conviction that
the welfare of labour goes hand in hand with a
boost in consumption, followed by an increase in
demand for labour and so on, eventually result-
ing in a completely more competitive economy.

> HoveNkaMp, Herbert. (2022, August 21). The Invention of Antitrust. U of Penn, Inst for Law ¢ Econ Research Paper No. 22-05, 107-108.,
Southern California Law Review, 2022. https://dx.doi.org/10.2139/ssrn.3995502.

'* HoveNKAMP, Herbert. (2022, December 5). Worker Welfare and Antitrust. University of Chicago Law Review, 2022, U of Penn, Inst for
Law & Econ Research Paper No. 22-32, 3-5. https://dx.doi.org/10.2139/ssrn.4015834.

7 1d. 4.

18 Atleast as long as a trade union does not engage in an economic activity, in which case it will also fall within the scope of competition law.
¥ C-67/96. Albany International BV v Stichting Bedrijfspensioenfonds Textielindustrie. (“Albany”). Judgment. ECLI:EU:C:1999:430, paras

54-64.

2 See Charter of Fundamental Rights of the European Union. Article 28.
! The expression originates from Advocate General Fennelly, see C-222/98. Hendrik van der Woude v Stichting Beatrixoord. (“van der

Woude”). Opinion of AG Fennelly. ECLI:EU:C:2000:226. para 30.

2 (C-413/13. ENV Kunsten Informatie en Media v Staat der Nederlanden. (“FNV Kunsten”). Opinion of AG Wahl. ECLI:EU:C:2014:2215,

para 24.
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3.3. Flexible working conditions call for
flexible competition law

In recent years, however, due to factors such as
the Covid-19 crisis and the rise of the digital econ-
omy, the labour market has been rendered more
flexible and forms of employment such as remote
and part-time working have been becoming more
prevalent. It is therefore essential to mention the
gig economy, which could be summarised as the
contemporary trend towards the transforma-
tion of traditional employment relationships into
“temporary, short-term, freelance or project-based
activities”.” This trend also poses a series of
new challenges for competition authorities, as
it becomes increasingly complicated to assess
competition in the virtual space and to determine
the market position of individual players.

The question was raised of how it would develop
in the light of competition law if an employers’
representative organisation were to reach sectoral
collective agreements with an employees’ repre-
sentative organisation which could include among
its members some professionals who provide
services as self-employed rather than as employ-
ees. Following the criteria laid down in Albany et
seq., the Court has first pointed out that, since
self-employed individuals would prima facie be
undertakings, the representative body in relation
to them could not be considered as the kind of
trade union which the TFEU encourages to pursue
social dialogue, but instead as an association of
undertakings.**

Notwithstanding, the Court has recognised that
“in today’s economy it is not always easy to estab-
lish the status of some self-employed contractors as
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»undertakings«”> and highlighted that there is
also no reason why the attribute of an indepen-
dent trader cannot be lost. The Court has found
that it is coherent with the established case-law,
where the service provider in question “[i]s entirely
dependent on his principal, because he does not bear
any of the financial or commercial risks arising out
of the latter’s activity and operates as an auxiliary
within the principal’s undertaking”, he is also to
be understood as forming an economic unit with
that latter.?® In addition, the Court has held that if
such an operator does not exercise greater inde-
pendence and flexibility, with particular regard to
the time, place and content of his tasks, than work-
ers performing the same activity, he is classified as
“false self-employed” for competition law purposes
by reason of the disguised employment relation-
ship that prevails the provision of his service.”’

As the CJEU has exempted such “forced self-em-
ployed”®® contractors from the personal scope of
Article 101, it has set a precedent that allows them
to participate in collective labour agreements in
the same way as employees, while the body repre-
senting them is also to be categorised according to
the function it effectively fulfils.

Conversely, in its Wouters judgement, the
Court has applied a similar logic, albeit not in the
context of collective bargaining, when it has char-
acterised the conduct of a professional association
of liberal professions — by examining its regula-
tory act aimed at preventing its members from
participating in multi-disciplinary partnerships
— as economic activity and the organisation as an
association of undertakings, thereby finding Arti-
cle 101 to be applicable to them.”

# HEINEMANN, Andreas. (2020). Kartellrecht auf Arbeitsmarkten. Wirtschaft und Wettbewerb — Competition law and economics, N°.

07-08, 371-382, 374.

# C-413/13. ENV Kunsten Informatie en Media v Staat der Nederlanden. (“FNV Kunsten”). Judgment. ECLI:EU:C:2014:2411, paras 28-29.

% As the procedure was a preliminary ruling, the Court might have been able to pronounce this in full agreement with the Advocate
General, the defendant in the main proceedings and the European Commission as well. See id. para 32.

% Id. paras 32-33. and 36.
¥ Id. paras 31., 35-36. and 42.

# In the words used by Gabor Fejes, emphasising the existence of external factors that may influence the legal circumstances of the emp-
loyment, see FEJES, Géabor. (2020). Munkavallal6i 6nszervez6dés, kollektiv szerz6dések és munkaltatéi megallapodasok — a verseny-
jog gorcsove alatt. In: Pal Lajos - Petrovics Zoltan (Eds.), Visegrdd 17.0 A XVII. Magyar Munkajogi Konferencia szerkesztett eléaddsai

(pp. 133-166.). Wolters Kluwer, Budapest.

# C-309/99. J. C. . Wouters, ]. W. Savelbergh and Price Waterhouse Belastingadviseurs BV v Algemene Raad van de Nederlandse Orde van
Advocaten. (“Wouters”). Judgment. ECLI:EU:C:2002:98, paras 58., 63-64. and 71.
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3.4. From chilling effect to the unfreezing of
gig economy

This sort of flexible application of the law,
however, may have created the appearance of
uncertainty. Wouters still obscured whether it
is some elevated governmental policy goals that
can override the restraint of competition on its
tindings, or whether the case only applies where
a Member State has conferred regulatory compe-
tence on a private entity.”® In addition, as it had not
been consistently determined who eventually fits
into the subject circle that is allowed to participate
in collective bargaining, this may have had a chill-
ing effect’ on the exercise of the fundamental right
of labour, actually inducing some Member States
to clarify the limits of the concept of employee by
legislation or by issuing a guideline.” By contrast,
the Hungarian Competition Authority (“GVH”)
appears to have preferred to stick to the form, since
no cases have occurred in its proceedings where
it would have reclassified “forced self-employed”
contractors as employees on the grounds of the
content of their assignment.”> On balance, it was
up to the European Commission to take a position.

The Commission has indeed issued a Guide-
line conveniently expanding the Albany exception
to cover those - further sophisticating the term -
solo self-employed people who are not employees
but either in a situation comparable to workers* or
in a weak negotiating position.* It is clear that the
Commission has not only considered the changing
nature of employment as a trend, but also from the
perspective that in many cases external economic
circumstances force jobseekers to commit them-
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selves to a non-employment contract. Companies
may tend to hire self-employed workers in order
to avoid paying social contributions and to get rid
of requirements that are specifically designed to
shield employees.* It follows that it does make a
difference in which status the job is occupied, since
self-employed workers generally face a persistently
higher risk of impoverishment and social exclu-
sion.”

From a behavioural point of view, the inclu-
sion of self-employed contractors under the collec-
tive bargaining exception is favourable precisely
for the reason that otherwise employers would
attempt to fill jobs with alternative employment
in order to avoid being bound by collective agree-
ments. Whilst there is another thought-provok-
ing though, somewhat market fundamentalist
resolution to the paradox surrounding collective
bargaining which suggest that if competition law
were to intensely tackle market power in labour
markets, it could play a functionally equivalent
role to collective agreements.*®

4. Just no bargains - cartels in the labour
market

What the conducts under this subheading have
in common is that they do not implicate employ-
ees who may not even be aware of them. Compa-
nies are occasionally tempted to collude with each
other to promote their own interests, and their
workers may well be the ones to end up paying the
price. It is important to recognise that monopsony
power can be created not only through the actual

% ‘WisH, Richard & BAILEY, David. (2018). Competition Law (Ninth). Oxford, UK: Oxford University Press. 138-141.
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Including working in economic dependence, working side-by-side with workers and working through digital labour platforms.
2022/C 374/02. Guidelines on the application of Union competition law to collective agreements regarding the working conditions of solo

% See for instance in the case C-256/01. Debra Allonby v Accrington ¢ Rossendale College and Others. (“Allonby”). Judgement.
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concentration of employers, but also through the
practice of agreements that constrain the room
for manoeuvre of labour in the market. In what
follows, I will present the wage-fixing and the
no-poaching agreements as two distinctive exam-
ples of cartels in labour markets, which probably
differ in the extent to which they are judged to be
unfair by their perpetrators, but not in the detri-
mental effects on the competitiveness of workers.

4.1. "Times are tough for everyone right now.
We all need to tighten our belts.”

Even though collective agreements can be
perceived as a form of price-fixing, as they usually
include the joint settlement of the remuneration
of the employees as a decisive part. However, it is
worth recognising that collective agreements tend
to set the floor rather than the ceiling in terms of
pay for a given profession or sector which makes
them a high-pass filter capable of absorbing the
role of minimum wages.*

Wage-fixing agreements are entered into by
different employers with the same profile, and
usually achieved through an exchange of infor-
mation between them, whereby they set a certain
wage level above which they do not wish to go.
However, it is primarily the higher wages that
workers are competing for, so in the labour market
such a price-fixing is a final barrier to price compe-
tition and must therefore be subject to the harsh-
est competition law assessment. Besides, since this
practice allows employers to pay their employees
in identical jobs or occupations the same rates of
wages, it also indirectly prevents competitors from
luring each other’s employees by offering higher
wages.
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4.2. Labour is an endangered species - stop
poaching!

Well, if we have come to treat wage-fixing as a
price cartel, then it would be appropriate to label
no-poaching as a case of market partitioning.

One representative scenario is when otherwise
rival employers agree not to solicit or cold call each
other’s employees, who are often in key roles in
their companies and could provide a competitive
advantage if they are managed to retain them.*

The other major occurrence is when it is
precisely for high-turnover jobs that employers,
whether rivals or belonging to the same franchi-
sor, agree not to hire each other’s employees — even
if they volunteer —, with the aim of ensuring that
these occupations remain low-paying on a perma-
nent basis.*!

In a very significant case involving a longlast-
ing infringement, the GVH* ruled that the
Association of Hungarian HR Consulting Agen-
cies restricted competition among its members
because, along with other unlawful agreements,
its ethical code included a no-poach agreement
that prohibited the active solicitation of employ-
ees in any consultancy position related to the
recruitment or secondment services of another
member company.* The agreement penalized
parties who breach it with a countervailing fee,
while generously allowing that if employees volun-
tarily applied for the job, their applications could
be accepted without sanction. A specific subtype
of no-poach agreement was also introduced by the
code, notably the no-touch agreement, which is to
be interpreted in the sense that it concerns recruit-
ment agencies binds its members to ,leave alone’
the employee they have sorted and posted before,
meaning that they may no longer contact them
with further job offers.

* For example, in Denmark, Sweden, Italy, Austria, Finland, there is no nationally set minimum wage, leaving it entirely to sector-spe-

cific collective bargaining.

0 This has been illustrated by the collusion between Silicon Valley’s dominant tech companies, see Case No. 1:10-cv-01629. U.S. v. Adobe
Systems, Inc. et Al (2010, September 24.). U.S. District Court for the District of Columbia. Competitive Impact Statement, available
at: https://www.justice.gov/atr/case-document/competitive-impact-statement-0.

1 See more KRUEGER, Alan B. & ASHENFELTER, Orley C. (2018, July). Theory and Evidence on Employer Collusion in the Franchise
Sector. Working Paper 24831. National Bureau for Economic Research, Cambridge, MA. https://doi.org/10.3386/w24831.

2 Hungarian Competition Authority
# VJ-61-616/2017.
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The parties subject to the procedure argued
that there is not sufficiently solid and reliable
experience to show that their conduct is gener-
ally accepted as conceptually anti-competitive by
object. However, in the view of the Competition
Council of the GVH, the conduct is not at all a
novel type of infringement: the no-poach clause
constitutes both an allocation of customers and
markets, whereas the no-touch clause qualifies as
a restriction of choice between sources of supply
in addition to market sharing.

It is indeed striking that while wage-fixing
agreements simply fall under competition law due
to hardcore price-fixing of supply prices, no-poach
agreements can be said to cause market disad-
vantages for even the participating undertakings
themselves, as they horizontally foreclose each
other from recruiting and hiring new workers on
the labour market.

5. Should you keep your freedom on lease
even after you quit your job?

b.1. Matches and mismatches

It seems very likely that there is also a function-
ally similar counterpart to no-poach agreements,
which is to be conceptualised as the other side of
the coin, since we often fail to spot the root of the
problem, which is not hiding nowhere but right
under our noses.

In the context of this paper, when we talk about
a non-compete agreement or clause — also known
as a covenant not to compete —, we are referring
to a stand-alone clause between an employer and
an employee, either as a separate contract or as
part of an employment agreement, which extends
for a specified period after the termination of the
employment relationship the employee’s obligation
not to engage in any conduct during the employ-
ment which would harm or endanger the legit-
imate economic interests of their employer. In
practice, however, this is translated into the former
employee not being allowed to take up employ-
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ment with the employer’s competitors or to estab-
lish or participate in the operation of a company
carrying on a similar sphere of activity.

Non-compete agreements are usually regulated
by legislation, but within the EU, it is notewor-
thy that in Bulgaria, they are currently considered
unconstitutional, while in some US states, such as
California, North Dakota and Oklahoma, they are
already legally unenforceable. Nonetheless, there
is evidence that they are extremely widespread,
for example in Denmark they bind one in three
workers and are used not only in highly skilled
positions but also in low-income jobs.** Detailed
regulation is very diverse across the EU, with the
maximum duration typically varying between 1
and 3 years, while for some occupations it can be
up to 5 years, and in countries with larger terri-
tories geographical delimitation may be required.
Even in states where there is no minimum amount
of compensation for the duration, the court has
the established power to adjust it to an appropri-
ate amount depending on the individual circum-
stances. Although in several EU countries the
validity of a non-compete agreement is subject
to the condition of compensation, its minimum
amount is still defined as just half of the aver-
age monthly earnings in Slovakia and the Czech
Republic, for example, one third of the base salary
in Hungary, while in Poland it is only 25% of the
average earnings for the same period as the dura-
tion of the noncompete.*

5.2. In the US, they will not take it anymore

It is beyond dispute that such an arrangement is
capable of vertically restricting the labour market,
but we are confronted with the fact that this trick
is used in negotiation with the employees, who
again do not qualify as undertakings in the eyes
of EU competition law. But the US FTC has now
ventured to act big and is about to eliminate some
30 million of the employment relations provisions
in question. While the FTC is seeking to function-
ally cover the forms of non-compete agreements,

# See COLVIN, Alexander J. S. & SHIERHOLZ, Heidi. (2019, December 10.). Noncompete agreements. Economic Policy Institute. Available

at: https://www.epi.org/publication/noncompete-agreements.

# The data is drawn from the following summary: http://yust.ru/upload/iblock/4a5/meritas-guide-to-employee-non compete-agree-

ments-in-emea-2017.pdf.
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including for example nondisclosure agreements,
it also intends to interpret the concept of worker
broadly, including those who have a relationship
with their employer that does not involve direct
payment, and specifically giving an exemption
only to the franchisee-franchisor relationship.* As
of the writing of this paper, the public comment
period for the proposed rule is still running, and
already a number of concerns have been raised
about it, not only economic but also constitutional.
Regardless, the FTC is seeking to grasp non-com-
pete agreements from the angle of unfair methods
of competition.

5.3. Cui prodest?

Employers typically insist on non-compete
agreements because they want to secure the knowl-
edge capital they have invested in their employ-
ees through various courses, trainings and other
development opportunities. If the employee is able
to put to good use the skills acquired through the
inputs of one employer in another, the question
of free-riding does arise, but at the same time the
employee may have contributed his own expe-
rience and routine to the growth and success of
the company that served as his previous work-
place. While non-competes may indeed be able
to effectively protect valuable information for the
employer, such legitimate economic interests are
already sufficiently satisfied by trade secret and
intellectual property rights. In any case, it is fore-
seeable that as long as employers have the tool of
a non-compete agreement at their disposal, they
will be inclined to push for it.

Nonetheless, the FTC warns that the long-term
effects of non-compete agreements go far beyond
individual approaches. On the one hand, the obvi-
ous disadvantage to the mobility in the labour
market of the affected workers also diminishes the
ability of non-restricted job seekers to compete in

6 See NPRM (supra fn. 9), at 115-116.
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a healthy competition for jobs in which they can
perform at their best and receive the top pay. On
the other hand, the prevalence of non-compete
agreements is a major disincentive to innovation,
as they reduce the flow of information and knowl-
edge between firms and discourage entrepreneur-
ship. The net effect is to reduce the willingness of
businesses to compete for the best-qualified work-
ers, who will have fewer opportunities to find jobs,
worsening wages and working conditions, while
the quality of products and services will fail to
improve and prices will become less competitive.*’

6. Conclusions

6.1. Synopsis

It is becoming more frequently postulated
that — contrary to the formerly general belief —
the labour market may not be “almost perfectly
competitive” as it is*®, but rather there is evidence
of an increasing degree of employer concentration,
which in turn is directly related to lower wages.*

As we have seen, in applying them to labour
markets, competition considerations routinely
necessitate dissolving the boundaries of specific
concepts of other branches of law in order to attain
proportionalisation at the level of socio-economic
roles.

Keeping the focus of competition law exclu-
sively on consumer prices would leave them to
compete at the expense of the labour market,
thereby utterly eroding not only wages but also -
as an extra burden that employers could be spared
in the interests of cost efficiency - the very work-
ing conditions themselves.

The fact that competition policy is increasingly
turning towards labour markets clearly reflects
that there is a growing recognition that employ-
ees are key actors in economic and social stability,
while improving competitiveness and protecting

* The arguments are set out in the following US FTC Chairman’s Statement: Regarding the Notice of Proposed Rulemaking to Restrict
Employers’ Use of Noncompete Clauses Commission. (2023, January 5.). File N°. P201200, Available at: https://www.ftc.gov/system/files/

ftc

ov/pdf/statement-of-chair-lina-m-khan-joined-by-commrs-slaughter-and-bedoya-on-noncompete-nprm.pdf.

8 See CARD, David, CARDOSO, Ana Rute, HEINING, Joerg & KLINE, Patrick. (2016). Firms and Labor Market Inequality: Evidence and
Some Theory. Working Paper 22850, National Bureau for Economic Research, Cambridge, MA. https://doi.org/10.3386/w22850.

* AZAR, José, MARINESCU, Iona & STEINBAUM, Marshall I. (2017, December). Labor Market Concentration. Working Paper 24147,
National Bureau for Economic Research, Cambridge, MA. https://doi.org/10.3386/w24147.
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https://www.ftc.gov/system/files/ftc_gov/pdf/statement-of-chair-lina-m-khan-joined-by-commrs-slaughter-and-bedoya-on-noncompete-nprm.pdf
https://doi.org/10.3386/w22850
https://doi.org/10.3386/w24147

2023/KULONSZAM VERSENYTUKOR

workers’ rights to decent work, equal treatment
and fair pay are not mutually exclusive.

6.2. Future prospects

All the indications suggest that there may be
more than one potential issue in labour markets
that cannot be addressed by any means but
competition law, while there is also little doubt
that sooner or later the CJEU will be dealing with
cases in which labour market power is playing
a crucial role.” Inevitably, the weight of labour
market concerns in the palette of market distor-
tions will have to be determined. If jurisprudence
evolves to take full consideration of the capac-
ity of undertakings to pay their workers less than
their marginal productivity, this could bring about
a profound change in the whole discipline. This
would go a long way to widening the range of not
only anti-competitive agreements but also abuse
of dominance and merger control.
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It may be that EU legislation should take steps
to revise such an entrenched provision in employ-
ment contracts as the non-compete agreement.
It goes without saying that the market conduct
of competing operators can never be absolutely
unlimited, since they would not be able to func-
tion efficiently unless they were to be involved in
contractual relations which in one way or another
constrain their behaviour on the market. Never-
theless, capital normally grants companies not
only a great deal of freedom, not to mention the
far-reaching opportunities to assert their rights,
but also a duty to sustain a viable society for future
generations. If we assume that the fundamental
purpose of competition policy is to safeguard the
typically weaker parties against the professional
businesses, who are already supposed to be predes-
tined for being more prudent in commercial life,
then this concept should certainly be explored.

% A Commission spokesperson has just recently affirmed the announcement made by the Commissioner for Competition, stating that
“the Commission is actively looking into possible issues involving competition between undertakings in labour markets, e.g., wage-fixing
and no-poach agreements.” — See the article on Euractiv at: https://www.euractiv.com/section/competition/news/non-compete-claus-

es-for-workers-will-the-eu-follow-the-us-lead.
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1. Introduction

The central question of this study is how
sustainability objectives can be reconciled with
State aid law. In this context, I will examine the
law of the European Union (,,EU”) on State aid
and the extent to which sustainability-enhancing
rules are integrated into State aid law. After a brief
introduction to the Green Deal?, I will examine the
role of Article 107(3) TFEU? where the focus will
be on the question to which extent the European
Commission (,,Commission”) is able to take into
account sustainability objectives during its assess-
ment. In this context, the assessment is divided
into two parts, first, dealing with supportive inte-
gration, which means the facilitation of the grant
of aid contributing to the protection of the envi-

ronment, and then with preventive integration,
aiming to prevent the grant of an aid which has
environmentally damaging impacts. After analyz-
ing the possibility for integration, I will present
EU case law that has played a significant role in
the development of the law. The cases will also
provide the reader with an insight into the actual
implementation of the legislation on environmen-
tal assessment and the practical problems of envi-
ronmental integration. To complete the assessment
of current legislation and practice, I will shortly
discuss how the recent extraordinary events, such
as the COVID-19 pandemic and the energy crisis,
- affected the implementation of the Green Deal
as regards State aid control. Finally, I will examine
the potential future directions that lie ahead of the
European Union, which, with the mutual coop-

! Law student, E6tvos Lorand University, e-mail: lili.bischof@gmail.com.

2 Communication from the Commission to the European Parliament, the European Council, the Council, the European Economic and
Social Committee and the Committee of the Regions: The European Green Deal, COM/2019/640.

* Consolidated version of the Treaty on the Functioning of the European Union, OJ C 326, 26.10.2012, p. 47-390.
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eration and commitment of Member States and
EU institutions, offer the possibility for a higher
degree of integration of sustainability into State
aid law.

The continuous relevance of sustainability
considerations from a competition law perspec-
tive is also reflected in the statements of Execu-
tive Vice-President Margrethe Vestager. In her
recent speeches, the Commissioner explained
that State aid law has an important role to play in
achieving sustainability goals, since the purpose of
public subsidies is to support the common good,
to support processes that the private sector cannot
achieve alone. However, a competitive and highly
developed European economy can only be realised
if the EU succeeds in achieving the green transi-
tion as soon as possible, which requires subsidies
for activities that are essential for the transition.*

Furthermore - as regards the fundamental
rights aspect of the topic -, since environmental
protection is a task that can only be fulfilled if it
is regulated and implemented comprehensively,
the ratio legis of Article 37 of the Charter® and
Article 11 TFEU requires that sectoral policies in
non-environmental areas take into account not
only their specific concerns but also their environ-
mental impacts. The obligation to integrate must
be taken into account when applying or interpret-
ing any area of EU law, so the following rule can
be formulated: EU law must in principle be inter-
preted in a way that is consistent with environ-
mental requirements.

A general, universally accepted answer to the
question of the extent to which competition law
can take sustainability considerations into account
has not yet been found. This is a matter that is alive
and evolving, and the purpose of this study is to
explore its current status and future directions as
regards the control of State aids.

4
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2. The Green Deal and its competition law
aspects

Since 1973, the Commission has issued multi-
annual environmental action programmes which
set out the legislative proposals and targets for EU
environment policy. The Commission presented
the European Green Deal® in December 2019,
an agenda for making the EU economy sustain-
able. To achieve this, all policy areas need to take
account of environmental challenges, define
modern growth strategies and make the transi-
tion fair and achievable for all. The key challenge
is to make Europe’s entire economy carbon neutral
by 2050. This transformation must make Europe’s
economy not only more sustainable, but also more
competitive and resilient.

In order to mobilise all relevant national and EU
instruments to achieve this goal, the Commission
has designed and on 1 February 2023 published
the Green Deal Industrial Plan’ (,,Plan”). The Plan
is based on four pillars, one of which is ensuring
faster access to sufficient funding. In this context,
the Commission’s goal is to make it easier for
Member States to grant State aid required to accel-
erate the green transition.?

Nevertheless, one might ask: why is it neces-
sary to integrate sustainability considerations into
European State aid law? The role of competition
law should be emphasised in the sense that envi-
ronmental policy will only be effective if markets
respond to new regulatory signals and incentives
without distorting competition, and if companies
are encouraged to innovate by competing inten-
sively and fairly. EU State aid rules have green
potential, as through this control, the level playing
tield can be preserved and innovative, resource-ef-
ficient companies can be rewarded. Properly regu-
lated State aid granted for ‘good” purposes has

Speech by Executive Vice-President Margrethe Vestager in the State aid High Level Forum of Member States, 25 January 2023. Avail-
able at: https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/speech-executive-vice-president-mar-

grethe-vestager-state-aid-high-0_en. Remarks by Executive Vice-President Vestager on the proposal for a State aid Temporary Crisis
and Transition Framework, 1 February 2023. Available at: https://ec.europa.eu/commission/presscorner/detail/en/SPEECH 23 527.

w

Charter of Fundamental Rights of the European Union.
European Green Deal (fn 2).

=

~

Communication from the Commission to the European Parliament, the European Council, the Council, the European Economic

and Social Committee and the Committee of the Regions: A Green Deal Industrial Plan for the Net-Zero Age, COM(2023) 62 final.

3

See Section 2.2.1 of Green Deal Industrial Plan. To achieve this objective, the Commission intends to adopt the Temporary Crisis and

Transition Framework for State aid, which is further discussed in Section 4.3 of this study.
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many advantages. In practice, State aid granted in
order to correct market externalities is able to efti-
ciently tackle the division between social objec-
tives and private production. State aid might be an
effective incentive for firms to invest.” In terms of
sustainability, R&D funding is central in the field of
energy transition to achieve the goals of the Green
Deal. Innovation can be as well constly as risky for
large companies in the energy sector, that are not
directly confronted with green consumer prefer-
ences.'” For example, phasing out coal is a huge
challenge for a coal-dependent region, with huge
costs in terms of infrastructure investment and
creating new job possibilities. Governments must
therefore have the flexibility to provide support
- including State aid - to facilitate a socially and
economically viable transition from coal to clean
sources of energy." In these cases, State aid can go
a long way in reducing uncertainty and promot-
ing green initiatives.

Hence, the following section deals with the
possibility of integrating sustainability consid-
erations into the balancing test of the Commis-
sion under Article 107(3)(c) TFEU. The analysis
is sought to highlight that the Commission has
developed a framework that allows sustainability
objectives to be integrated, although there is room
for improvement in terms of the depth and width
of the integration.

3. Integration by balancing: the compatibility
of State aid with the internal market

According to the current legislation, if Member
States decide to adopt a support scheme for
sustainability purposes, they mostly remain subject
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to the rules of the TFEU applicable to State aid.
Thus, if the measure does not qualify under the
General Block Exemption Regulation'? (,, GBER”)
- which will briefly be discussed in Section 3.1. -,
the Commission has to assess whether the aid is
compatible with the internal market according to
Articles 107(2) or 107(3) TFEU.

According to the Commissions practice, envi-
ronmental protection and energy aid measures are
subject to an assessmnent under Article 107(3)(c)
TFEU®, In line with Article 107(3)(c) TFEU, an
aid might be implemented if two conditions, one
positive and one negative are fulfilled: it facilitates
the development of an economic activitiy and it
does not impede the competitiveness of the inter-
nal market. From a sustainability perspective, this
can be interpreted as meaning that the goals set
out in the Green Deal are appropriate objectives
for exemption'. As the Commission stated in the
Climate Change Levy case, decrease of the total
amount of greenhouse gases and sustainable use of
energy sources are such objectives which are capa-
ble of making the aid compatible with the inter-
nal market.'®

As the Commission has a very wide discre-
tion in the application of the exceptions in Article
107(3) TFEU, it soon became clear that there is a
need to make its interpretation of the law transpar-
ent and thus ensuring legal certainty. It is no coin-
cidence that the Commission has issued a number
of guidelines and communications intended to
make case-law more predictable, which are not
binding legal sources but are becoming increas-
ingly important in practice. To the extent that
these are in line with the provisions of the Trea-
ties, the Commission limits its discretion and must

° GoNzALEz Xulia, JAUMANDREU Jordi, and Paz6 Consuelo: Barriers to innovation and subsidy effectiveness, RAND Journal of Econom-

ics, 2005, 946.

1 Popovicrt Ana: Green Commitments for State Aid, Competition Policy Brief, 2021/3, 21-30.
"' DELARUE Juliette: State Aid Perspectives on the Coal-to-Clean Transition, European State Aid Law Quarterly, 2020/1, 105-107.

12 Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid compatible with the internal market in
application of Articles 107 and 108 of the Treaty, O] L 187, 26.6.2014, p. 1-78.

* Communication from the Commission: Guidelines on State aid for climate, environmental protection and energy 2022, C/2022/481,

Official Journal C 80, 18.2.2022, p. 1-89, paragraph 7.

4 Environmental considerations already formed a possibility for exemption before the Green Deal, see for example Nowag Julian:
Environmental Integration in Competition and Free-movement Laws, Oxford University Press, Oxford, 2016, 117-118 and 182: “The
efforts to integrate environmental considerations started even before Article 11 TFEU was introduced into the Treaty. The first Commu-
nity framework for environmental aids in 1974 had a particular focus on the polluter-pays principle.”.

1> Commission Decision of 17 September 2003 on the exemption from the Climate Change Levy which the United Kingdom is planning
to implement in respect of coalmine methane, 2004/50/EC, OJ L 10, 16.1.2004, p. 54-59, paragraphs 31-36.
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abide by the communications and guidelines it has
issued and published itself.'

However, before going into more details on the
most relevant guidelines for the study, I would like
to briefly describe the GBER which also covers
environmental aid"’.

3.1. Sustainability related provisions of the
GBER

It was in 2008 that the Commission has for the
tirst time included provisions on environmental
aid in the General Block Exemption Regulation.'®
In order to further simplify and make transpar-
ent the application of Article 107(3) TFEU, the
Commission adopted the new GBER in 2014",
which was part of the Commission’s SAM pack-
age”. The GBER has been revised several times,
most recently in 2021%!, but the Commission is
now proposing a number of further adjustments
as well*2. On 9 May 2023, the Commission has
endorsed the newest version of the GBER amend-
ment, which will be formally adopted shortly*.
One of the driving forces behind the revision
appears to be the Commission’s aim of “broaden-
ing the possibilities for Member States to implement
aid measures supporting the green and digital tran-
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sition without prior notification and approval by
the Commission”.**

Before the modernisation in 2014, several aid
measures, such as waste management and recy-
cling, energy efficiency in buildings and reductions
or exemptions from environmental taxes, had to
be notified to the Commission. As they became
part of the GBER, Member States can adopt such
measures without a prior notification.”® Ongoing
reforms have further broadened the scope of the
GBER, making it possible to adopt investment
aid for publicly accessible recharging infrastruc-
ture for zero and low emission road vehicles and
more extensively for energy efficiency projects in
buildings.?® There are, however, some measures
which remain outside the scope of the GBER, thus
still subject to the supervision of the Commission,
such as aid granted in the form of tradable permit
schemes” and aid granted for carbon capture and
storage®.

The reason for broadening the scope of the
GBER was that the Commission has recognised
that the assessment of routine measures requires
significant resources, yet the distortive effect
of such measures is minimal. The Commission
has therefore argued that its resources should be

16 Order of the General Court (First Chamber) of 23 November 2015, European Renewable Energies Federation (EREF) v European

Commission, T-694/14, ECLI:EU:T:2015:915, paragraph 22.

17

The term ‘environmental aid” is used in this study as it is defined in the Environmental Guidelines 2022. For this see paragraph 12 of

the Guidelines: “State aid granted to facilitate the development of economic activities in a manner that improves environmental protection”.

»

Section 4 of Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain categories of aid compatible with the common

market in application of Articles 87 and 88 of the Treaty (General block exemption Regulation), Official Journal L 214, 9.8.2008, p. 3-47.

¥ Commission Regulation (EU) No 651/2014 (fn 12).

20

On 8 May 2012, the Commission set out an ambitious State aid reform programme in the Communication on State aid modernisa-

tion. For this see: Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, EU State Aid Modernisation (SAM), COM/2012/0209.

2

Commission Regulation (EU) 2021/1237 of 23 July 2021 amending Regulation (EU) No 651/2014 declaring certain categories of aid

compatible with the internal market in application of Articles 107 and 108 of the Treaty, C/2021/5336, OJ L 270, 29.7.2021, p. 39-75.

2!

[N

Press release, 6 October 2021: State aid: Commission invites comments on draft proposal to further facilitate implementation of aid

measures promoting the green and digital transition. Available at: https://ec.europa.eu/commission/presscorner/detail/en/ip 21 5027.
State aid: Commission consults Member States on proposal for a Temporary Crisis and Transition Framework, 1 February 2023. Avail-
able at: https://ec.europa.eu/commission/presscorner/detail/en/ip 23 513.

2!

[

See: https://competition-policy.ec.europa.eu/state-aid/legislation/regulations _en.

2

=

en/ip 21 5027.

Statement of Executive Vice-President Margrethe Vestager, 2021. Available at: https://ec.europa.eu/commission/presscorner/detail/

» Competition Policy Brief, 2014/16. Available at: https://ec.europa.eu/competition/publications/cpb/2014/016_en.pdf.
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Article 1 (19)-(21) of Commission Regulation 2021/1237 (fn 21).
Tradable permit schemes set a cap or quota for pollution in a given area, and only allow actors in that area to pollute according to

the quantity of permits they hold (see: https://environment.ec.europa.eu/economy-and-finance/ensuring-polluters-pay/tradable-per-

mits _en.
2

>3

Carbon capture and storage is defined in Section 2.4. paragraph 19(13) CEEAG as ‘a set of technologies that make it possible to capture

the carbon dioxide (CO2) emitted from industrial plants, including process-inherent emissions, or to capture it directly from ambient air,
to transport it to a storage site and inject it in suitable underground geological formations for the purpose of permanent storage”.
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devoted to assessing measures that pose a higher
risk to competition and it can exercise State aid
control more effectively if it focuses on measures
that are unusual or larger.*

Some authors argue, however, that the wider
scope of the GBER has a “nudging” effect on
Member States.”® It means that Member States
tend to design aid measures on the basis of the
GBER whenever possible rather than to await a
long assessment procedure by the Commission.
With other words, Member States would like to
“jump where the fence is lowest”’! Conducting a
credible market analysis and designing a measure
that complies with the guidelines is a much more
difficult task — a higher fence. The Commission
is therefore able to influence Member States’ aid
schemes through the GBER.

While it is true that designing an aid scheme
that is compatible under the Guidelines on State
aid for climate, environmental protection and
energy from 2022% (,,Environmental Guidelines
or CEEAG”) is more difficult and costly than an
exemption under the GBER, it is still more advan-
tageous for Member States to notify measures that
the Commission will most likely authorize under
the CEEAG than getting lost in the “black box”
» of the Commission’s general balancing test*.
The CEEAG is therefore likely to play a role in
the design of the new support schemes. Hence,
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in the next section, I will discuss some aspects of
the Environmental Guidelines including its mate-
rial scope and legal status as well as the common
assessment principles.

3.2. The Environmental Guidelines

The Commission adopted the latest Envi-
ronmental Guidelines in 2022.>* The CEEAG is
intended to inform Member States and market
operators about the conditions for compatibility
assessment of all notifiable aid for environmental
purposes. The CEEAG has a clear focus on energy;,
taking into account the changes that have taken
place during the last few years in the energy sector.
Hence, they support the EU’s aim to boost Euro-
pean renewable energy inventions and have a high
focus on environmentally friendly and sustainable
resources.”® There are also new rules in the CEEAG
for clean mobility’” and for measures aiming to
improve energy and environmental performance
of buildings.?®

First and foremost, I would like to highlight that
there is a complementary relationship between the
GBER and the CEEAG, whereby the CEEAG is
applied only to State aid schemes not exempted
from the notification obligation by the GBER.
For instance, the revised CEEAG explicitly cover
carbon capture and storage and tradable permit
schemes® as well as it sets out general principles to

» NicoLaIDES Phedon: The New General Block Exemption Regulation: The Cornerstone of the State Aid Regime, 2014-2020, Lexx-

ion, 10 July 2014. Available at: https://www.lexxion.eu/stateaidpost/the-new-general-block-exemption-regulation-the-cornerstone-

of-the-state-aid-regime-2014-2020/.

% See, for example: LILLERUD Katrine: Soft Law and Their Symbiotic Relationship with the Block Exemptions, EStAL Issue 3, 2021,
337-358; M WEAVER Alexander: Convergence Through the Crisis: State Aid Modernization & West European Varieties of Capitalism,

Columbia Journal of European Law, 2014. 587.

! LiLLERUD Katrine: Soft Law and Their Symbiotic Relationship with the Block Exemptions, EStAL Issue 3, 2021, 337-358. 344-345.
2 Communication from the Commission: Guidelines on State aid for climate, environmental protection and energy 2022, C/2022/481,

Official Journal C 80, 18.2.2022, p. 1-89.

33 See for black box: NicoLAIDES Phedon: Shedding Light into the ,Black Box’ of State Aid: The Impact of Hinkley Point C on the Assess-
ment of the Compatibility of State Aid, European State Aid Law Quarterly (ESTAL) 20, no. 1 (2021), 4-14. 9.: “the weighing of the
positive and negative effects of State aid and their balancing are the ,black box’ of State aid in the sense that the conclusions of balancing
exercises are presented with little, if any, explanation of why the positives outweigh the negatives.”.

3 BaNET Catherine: Legal Status and Legal Effects of the Commission’s State Aid Guidelines: The Case of the Guidelines on State Aid
for Environmental Protection and Energy (EEAG) (2014-2020), European State Aid Law Quarterly, 2020/2. 182.

% Communication from the Commission, C/2022/481 (fn 13). However, the first horizontal soft law tools in the area of environment
saw their beginning already in the mid-1980s and the first separate Guidelines on Environmental Aid were adopted in 1994. They

have been revised several times — in 2001, 2008 and 2014.
% LILLERUD (fn 31) 345-346.

%7 These include acquisition and leasing of new and used clean vehicles as well as the deployment of recharging and refuelling infra-

structure.

* Interreg Europe: New Environmental State Aid Guidelines. Available at: https://www.interregeurope.eu/news-and-events/news/new-en-

vironmental-state-aid-guidelines.

¥ Environmental Guidelines (fn 13) paragraphs 19(13), 211 and 256.
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be applied in all environmental aid cases*. More-
over, most types of operating aid — which are, as a
general rule, prohibited under EU law - can only
be granted under the CEEAG*..

A significant further innovation introduced in
the CEEAG concerns a procedural aspect which
is particularly desirable from a societal perspec-
tive. In light of the Green Deal commitments*,
the Guidelines introduce new provisions for
public consultation in some categories of aid*
and Member States also have to respond to the
consultation summarising and addressing the
input received.* This is unprecedented given that
EU case law* has so far considered State aid noti-
fication procedure as a bilateral, diplomatic and
confidential exchange of information between the
notifying Member State and the Commission.*

However, it remains to be determined how
the results of the consultations will be incorpo-
rated into the current procedural framework for
assessing the compatibility of notified State aid.*
Although Member States must provide access to
their response as part of the notification to the
Commission, the CEEAG remains silent on explic-
itly specifying the extent to which the Commission
is obliged to take these into account.

After taking a closer look on the evolvement
and scope, as well as the innovations and short-
comings of the CEEAG, the next section focuses
on those common assessment principles, which

4 Environmental Guidelines (fn 13) Section 3.
4 NowaAG (fn 14) 184-185.
42 For this see section 2.2.5 of the Green Deal.
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form the basis for the Commission’s assessment
of environmental aid.

3.2.1. Common assessment principles of the
CEEAG

Similar to other guidelines, the CEEAG
requires a common set of principles to determine
the compatibility of State aid with the internal
market. Member States have to prove that the noti-
fied measure conforms with these principles. As it
follows from Article 107(3) TFEU, the general test
under the CEEAG is also described as a balanc-
ing test that compares positive and negative effects
of the State aid. According to the positive condi-
tion, the aid has to facilitate the development of an
economic activity, in which context the Commis-
sion also assesses the incentive effect of the aid and
the absence of breach of any relevant provision of
EU law. On the other hand, as regards the negative
condition, the aid must not unduly affect trading
conditions to an extent contrary to the common
interest, whereby the Commission examines the
need for the aid as well as its appropriateness and
proportionality. The 2014 Guidelines added a
new transparency requirement, which has been
preserved by the new CEEAG as well.**

As regards the positive condition, the Environ-
mental Guidelines state that they “apply to State aid
granted to facilitate the development of economic
activities in a manner that improves environmental
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,»All EU actions and policies should pull together to help the EU achieve a successful and just transition towards a sustainable future.
The Commission’s better regulation tools provide a solid basis for this. Based on public consultations, on the identification of the
environmental, social and economic impacts, and on analyses of how SMEs are affected and innovation fostered or hindered, impact
assessments contribute to making efficient policy choices at minimum costs, in line with the objectives of the Green Deal. Evaluations
also systematically assess coherence between current legislation and new priorities.

To support its work to identify and remedy inconsistencies in current legislation, the Commission invites stakeholders to use the avail-
able platforms to simplify legislation and identify problematic cases. The Commission will consider these suggestions when prepar-
ing evaluations, impact assessments and legislative proposals for the European Green Deal”

In case of aid for the reduction, removal of greenhouse gas emissions and for the security of electricity supply, see Environmental
Guidelines (fn 13) Sections 4.1.3.4 and 4.8.4.4.

Environmental Guidelines (fn 13) paragraphs 101 and 350.

Judgment of the General Court (First Chamber) of 14 May 2019, Commune de Fessenheim and Others v European Commission,
Case T-751/17, ECLI:EU:T:2019:330, paragraph 37.

Strenghtening public consultation in EU State aid law might be a new tendence, as it appears in other Guidelines as well. See for exam-
ple Section 5.2.2.4.2. of the Broadband Guidelines (Communication From The Commission, Guidelines on State aid for broadband
networks 2023/C 36/01, C/2022/9343, OJ C 36, 31.1.2023, p. 1-42).

HANCHER Leigh: Pre- Notifications, Preliminary Investigations and the Rights of Third Parties in State Aid Procedures — Beware of
the Black Hole!, 29. July 2021, Guest State Aid Blog von Lexxion Publisher. Available at: https://www.lexxion.eu/stateaidpost/pre-no-
tifications-preliminary-investigations-and-the-rights-of-third-parties-in-state-aid-procedures-beware-of-the-black-hole/.
Environmental Guidelines (fn 13) paragraph 22.



https://www.lexxion.eu/stateaidpost/pre-notifications-preliminary-investigations-and-the-rights-of-third-parties-in-state-aid-procedures-beware-of-the-black-hole/
https://www.lexxion.eu/stateaidpost/pre-notifications-preliminary-investigations-and-the-rights-of-third-parties-in-state-aid-procedures-beware-of-the-black-hole/
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protection”.* This approach reflects the EU’s goal
of achieving both economic growth and sustain-
ability. In this regard, the Guidelines explain that
intervention can contribute to “smart, sustainable
and inclusive growth”50 in certain areas that would
not develop without the aid. Hence, this shows
that improving economic efficiency and enhanc-
ing sustainability can go hand in hand. An illus-
trative example for this is State aid granted for
supporting circular economy: while the transition
to a circular economy is a prerequisite for achiev-
ing the EU’s 2050 climate neutrality target, it can
also play a key role in creating a well-functioning
market for secondary raw materials that will create
jobs and eventually sustainable growth.”!
Regarding the negative condition, the Commis-
sion focuses on the anti-competitive effects of the
State aid. The requirement of necessity can be
described as follows: an adequate level of environ-
mental protection or an efficient internal energy
market cannot be achieved by the market alone.
However, the “mere existence of market failures in
a certain context is [...] not sufficient to prove the
necessity of State aid”52, since the Commission
has to take into account other policy measures -
such as sectorial regulation or the Union ETS -
that might sufficiently address the market failure.
This is also a relevant aspect when the Commis-
sion considers the appropriateness of the aid by
requiring that the aid scheme should be designed
in such a way that it does not jeopardise the effec-
tiveness of any market-based mechanism. In this
context, the polluter pays principle, which has
been a general principle of environmental law
since its very beginning, remains a key consider-
ation: no aid may be granted if the beneficiary is
liable for infringments of EU or national environ-
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Environmental Guidelines (fn 13) paragraph 12.

% Environmental Guidelines (fn 13) paragraph 9.

! Environmental Guidelines (fn 13) paragraphs 217-219.
2 Environmental Guidelines (fn 13) paragraph 35.

3 Environmental Guidelines (fn 13) paragraphs 34-42.
Environmental Guidelines (fn 13) paragraph 47.
Environmental Guidelines (fn 13) paragraph 65.

% Nowag (fn 14) 196.

57 NowaAG (fn 14) 191.
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ment law. It is therefore not possible to circumvent
this principle through State aid by ‘exempting” the
polluter from the obligation to pay.” Finally, the
aid is considered proportionate if its amount is
limited to the minimum required to carry out the
subsidised activity.**

The final step in the Commission’s balancing
test is determining whether the overall balance is
positive. As regards the distortive effects of the
aid, the Commission acknowledges that environ-
mental aid “by its very nature, tend to favour envi-
ronmentally-friendly products and technologies at
the expense of other, more polluting ones”55. This is
particularly advantageous since the Commission
will only consider competitors that operate in a
similarly environmentally friendly way in terms
of distortive effects.” This can prevent the result
of a predominance of negative impacts due to the
competitive disadvantage - resulting from the
support of other environmentally friendly compet-
itors - of undertakings operating in a more envi-
ronmentally harmful way.

The common assessment principles that appear
in the CEEAG also form the basis for the differ-
ent categories of aid covered by the Guidelines.”’
As shown above, this balancing test is detailed and
seeks to limit restrictions on competition as far as
necessary, while striving to improve the quality of
the environment. In conclusion, both the GBER
and CEEAG are tools for supportive integration
in a way that they facilitate the grant of environ-
mental aid.

3.3. Impacts of CJEU decision on the Hinkley
Point C

Although the Hinkley Point C decision®® did
not result in a prima facie radical change in the

8 Judgment of the Court (Grand Chamber) of 22 September 2020, Republic of Austria v European Commission, Case C-594/18 P,
ECLL:EU:C:2020:742 and Judgment of the General Court (Fifth Chamber) of 12 July 2018, Republic of Austria v European Commis-

sion, Case T-356/15, ECLI:EU:T:2018:439.
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Commission’s assessment™, it is still important as it
has clarified the extent to which non-competition
considerations can be taken into account by the
Commission. The key objective of this Section is to
present preventive integration through the impacts
of the Hinkley Point C decision on the Commis-
sion’s compatibility control. In order for the reader
to get a full picture of this topic, I will begin with
a brief introduction of the relevant parts of the
case. [ will argue in the second part that the judg-
ment of the CJEU may have a positive impact on
State aid control as it makes the assessment of the
Commission more transparent. However, as it is
discussed in the third part, it seems to strengthen
the approach that the effective functioning of the
internal market takes priority over environmen-
tal objectives. Given that this decision is rather
complex and has implications for several aspects
of State aid control, I find it important to under-
line that in this study I will only deal with those
aspects that relate to sustainability.

In 2013, the United Kingdom notified the
Commission a proposed aid for an undertaking
building a new nuclear power station. One year
later, the Commission decided to approve the long-
term financial support scheme for the Hinkley
Point C nuclear power station to be granted by the
United Kingdom.® Austria challenged the decision
before the CJEU, arguing that the Commission had
failed to take into account the EU’s environmen-
tal objectives. Austria’s action was rather unprece-
dented because in the past 30 years Member States
have never brought an action against a Commis-
sion Decision approving a State aid granted by
another Member State.®® Austria’s main, sustain-
ability related claims were that the investment in
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nuclear power was not in the common interest,
generation of electricity from nuclear power was
contrary to the EU’s environmental rules and that
the proportionality assessment was carried out
inadequately by the Commission.®

The CJEU explained that since Article 107(3)
(c) TFEU only requires that the aid facilitates
the development of certain economic activities,
Austria’s argument that aids have to support an
objective of common interest must be rejected.®
As regards the second claim, the CJEU stated
that Articles 11%* and 194(1)% TFEU as well as
Article 37 of the Charter® need to be taken into
account when assessing compatibility of an aid in
the nuclear energy sector as well.”” Although the
requirement to preserve and improve the environ-
ment is applicable, “it cannot be regarded |[...] as
precluding, the grant of State aid for the constructon
or operation of a nuclear power plant.”68 Thirdly,
in relation to the proportionality assessment, the
CJEU found that the Commission has to take into
account the negative effects of an aid on competi-
tion and trade between Member States, but must
not consider negative effects other than those
mentioned above.® In other words, the United
Kingdom is free to determine the composition of
the country’s energy sources and environmental
damage cannot be considered as a negative effect
in this context.

Next, I would like to summarize the sustain-
ability-related impacts of the judgment, taking
into account both positive and negative effects. As
regards the positive effects, the CJEU has explic-
itly stated that any aid that is contrary to EU envi-
ronmental rules cannot be considered compatible
with the internal market. This is an important

¥ WARNING Rosa: Green’ conditionality in State aid law, Competition Policy Brief, 2021/3. 34.
€ Commission Decision (EU) 2015/658 of 8 October 2014 on the aid measure SA.34947 (2013/C).

1 NicoLAIDES (fn 29) 5.

2 Case T-356/15 (fn 58) paragraphs 39 and 41; Case C-594/18 (fn 58) paragraph 42.

6 Case C-594/18 (fn 58) paragraphs 18-21.

¢ According to Article 11 TFEU “[e]nvironmental protection requirements must be integrated into the definition and implementation of
the Union’s policies and activities, in particular with a view to promoting sustainable development.”.

% According to Article 194(1) TFEU “[i]n the context of the establishment and functioning of the internal market and with regard for the
need to preserve and improve the environment, Union policy on energy shall aim [...]".

6 Article 37 of the Charter states that a “high level of environmental protection and the improvement of the quality of the environment must
be integrated into the policies of the Union and ensured in accordance with the principle of sustainable development.”.

¢ Case C-594/18 (fn 58) paragraph 42.
% Case C-594/18 (fn 58) paragraph 49.
% Case C-594/18 (fn 58) paragraphs 79-80.
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step forward and represents a move away from
the previous approach of the CJEU according to
which the Commission has no obligation to assess
the compatibility of an aid which do not pursue
environmental protection objectives with EU envi-
ronmental protection rules.”

However, any environmentally harmful aid,
which does not contravene a legal provision
does not automatically classify as prohibited aid.
Furthermore, possible environmental damages
cannot be taken into account by the Commis-
sion when assessing the competition distortions
caused by the aid. And since Member States have
the right to grant aid to whatever area they want
to develop, the Commission does not have the
possibility to exclude those aids that are environ-
mentally damaging through its proportionality
assessment.

This leads us to the central question of this
study, namely, the extent to which environmen-
tal considerations are integrated into EU State aid
law. Based on the CJEU’s decision, two forms of
preventive integration can be distinguished, one
of which offers the possibility of integrating envi-
ronmental requirements, while the other does
not. First, environmental rules in legally bind-
ing instruments, such as the EU Climate Law,
must be taken into account by the Commission
and it cannot authorise the grant of an aid that is
in breach of such rules. Preventive integration is
therefore achieved in this context. On the other
hand, the Commission is not allowed to take into
account further environmental considerations
which are not declared in legally binding docu-
ments. Thus, this type of preventive integration
has not yet been achieved.

In conclusion, given the range of binding
legal instruments on environmental issues and
the approach taken in the Hinkley Point C deci-
sion, I believe that a certain level of environmental
integration has already been achieved. However,
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there are still a number of opportunities for EU
policy makers and Member States, if they consider
it desirable, to better integrate environmental
considerations into State aid law. Before exploring
the potential future directions, I will focus on the
contribution of current legislation and practice to
the Green Deal objectives in the next section, with
a particular focus on the crises of recent years and
the measures adopted in order to address them.

4. Achievement of the goals set by the Green
Deal in crisis situations

Compared to other areas of competition law,
the integration of environmental considerations
into State aid regulation started several decades
ago. State aid is one of the instruments available to
Member States for avhieving the objectives of the
Green Deal. However, the EU has recently faced a
number of unexpected crises that left their marks
on State aid control. The following parts aim to
show the impact of these crises on the integration
of sustainability considerations.

4.1. State aid policies during the COVID-19
pandemic

The outbreak of the coronavirus pandemic in
2020 had a significant economic impact in the
EU as well. The economies of Member States
have faced problems both on the supply side due
to a major shutdown in production and on the
demand side due to a fall in consumption. There-
fore, Member States had to implement support
measures for citizens and companies, including
State aid, in order to provide support to their econ-
omy.”! However, even in case of the pandemic, the
legislative environment did not change, as Articles
107(2) and 107(3) TFEU gave the Commission
sufficiently wide room for the required discretion
in the temporary crisis.”” Instead, the Commis-
sion reacted with more flexible soft law documents

7 Judgment of the General Court (Second Chamber), 3 December 2014, Castelnou Energia, SL v European Commission, Case T-57/11,

ECLI:EU:T:2014:1021, paragraph 187.
7l Competition State Aid Brief, 2021/1. 1.

72 ' ToTH Tihamér: Unids és magyar versenyjog, [ Competition law of the European Union and Hungary], Wolters Kluwer Hungary Kft.,

Budapest, 2020. 827.
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and published the State Aid Temporary Frame-
work in March 20207, which was intended to set
out the possibilities Member States had under EU
rules to allow their economies to recover from the
crisis.”* As a general rule, Member States decided
on their own crisis management and State aid
policy, while the Commission acted in a supervi-
sory role to protect the internal market. However,
the Commission was reluctant to set public policy
objectives into the new rules and to make the
authorisation of an aid conditional on meeting
environmental criteria.”
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Figure 1 below is a summary of the main
features of the State Aid Temporary Framework
and shows the large scale of aid policies pursued
by Member States during this period. In total,
the amount of State aid granted in 2019 was
around EUR 130 billion, while State aid linked
to COVID-19 amounted EUR 227.97 billion in
2020, covering around 59% of the total spending”.
As of February 2022, the Commission approved
national measures worth a total estimated budget
of around EUR 3.17 trillion.”

The State Aid Temporary Framework to support
the economy in the context of the coronavirus outbreak

Adopted on 19th March 2020
Amended 6 times

Expired 30th June 2022
Investment support until 31 December 2022

Solvency support until 31 December 2023

The State Aid Temporary Framework
enabled Member States to:

Use the full flexibility foreseen under State aid rules
Support their economies

Respond to the crisisin a timely,
targeted and proportionate way

Used by all 27 Member States
+1350 decisions adopted

Q

Estimated total State aid approved €3.2 trillion

+980 national measures approved

The State Aid Temporary Framework
enabled the Commission to: a—
Set horisontal rules applicable to all Member States
Protect the level playing field in the Sinle Market

Assist Member States in mitigating the effects
of the pandemic

Figure 1 - State Aid Temporary Framework

Source: https://competition-policy.ec.europa.eu/state-aid/coronavirus/temporary-framework en (last access: 20.02.2023)

During this period, the crisis sidelined the need
to better integrate environmental considerations
into competition policy. Several State aids were
granted for activities damaging the environment,

mostly based on Article 107(3)(b) TFEU, which
allows for State aid to remedy a serious distur-
bance in the economy of a Member State. Further-
more, since the Commission concluded that the

7 Communication from the Commission Temporary Framework for State aid measures to support the economy in the current COVID-
19 outbreak 2020/C 91 1/01, C/2020/1863, Official Journal C 911, 20.3.2020, p. 1-9.

74

State Aid Temporary Framework, Point 11.

75

Papp Monika: A jarvanytol a gazdasagi ajjaépitésig: A Covid-19 dllami tdmogatasi szabalyok kivezetése és az unios helyreallitasi for-

rasok megérkezése [From epidemic to economic reconstruction: the phasing out of the Covid-19 State aid rules and the arrival of EU re-

covery funds], MTA Law Working Papers, Issue 2022/24. 8.

76 State aid Scoreboard 2020, 14 June 2021, European Commission, DG Competition, 5.

77

78 Competition State Aid Brief, 2022/1. 2.

State aid Scoreboard 2021, 6 September 2022, European Commission, DG Competition, 10.
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COVID-19 outbreak constitutes an “exceptional
occurrence” within the meaning of Article 107(2)
(b) TFEU, damages having a direct causal link with
the pandemic could have been compensated by
State aid.”” One striking example for the relegation
to the background of environmental integration
is that the Commission allowed Member States
to grant unprecedented financial support to keep
airlines in the region afloat during the pandem-
ic.® Despite the fact that aviation is one of the
most polluting industries with a climate impact
accounted for approximately 3.5 percent of total
anthropogenic warming in 2018, State aid to
airlines was approved in 16 Member States with a
total value of around €31 billion*, representing 1%
of the total amount of COVID-19 related State aid,
more than half of which was granted by Germany
and France.

On the other hand, several railway companies
also received State aid, most notable of which is the
aid granted to Deutsche Ban, for a total amount
of approximately EUR 853 million under Arti-
cle 107(2)(b) TFEU®. In this respect, it should
be noted that, with one exception, the fact that
the aid granted to a railway company could also
promote sustainability objectives was not a factor
in the approval. Nevertheless, the one aspect where
sustainability played a role was the period during
which the aid could be granted. The Temporary
Framework has not been extended beyond the set
expiry date of 30 June 2022, with the exception
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of, among others, investment support towards a
sustainable recovery, which could still be put
in place until 31 December 2022 or even until
December 2023 in some cases.™

Opverall, it can be concluded that whether envi-
ronmental considerations were taken into account
when granting State aid was left entirely to Member
States and the Commission did not prevent any aid
being granted in contravention of such consider-
ations. Preventive integration at EU level therefore
did not operate during this period, and Member
States were free to design their own aid policies to
mitigate the impacts of the crisis - with or with-
out environmental considerations. Nonetheless,
supportive integration was partially achieved by
allowing aid to be granted over a longer period of
time in case of aid granted for sustainable recovery.

4.2. Implications of the energy crisis for State
aid law

Following the recovery from the COVID-19
crisis, the EU economy faced new challenges. The
restrictive measures against Russia and counter-
measures caused serious difficulties for the econ-
omy and European companies faced problems
such as disruptions in energy and raw mate-
rial supplies and soaring energy and food pric-
es.”” As the EU recognized the need for solutions,
the Commission adopted the Temporary Crisis
Framework® (,,TCF”) in March 2022, which will
be in place until 31 December 2023.#” Similar to

7 European Commission Working Document: Overview of the State aid rules and public service obligations rules applicable to the air
transport sector during the COVID-19 outbreak, page 18. Available at: https://ec.europa.eu/competition/state _aid/what is new/air

transport overview sa rules during coronavirus.pdf.

8 Coronavirus Outbreak - List of Member State Measures approved under Articles 107(2)b, 107(3)b and 107(3)c TFEU and under the
State Aid Temporary Framework, 16 January 2023. Available at: https://competition-policy.ec.europa.eu/system/files/2023-01/State

aid decisions TF and 107 2b 107 3b 107 3c.pdf.

8

(EESI), Issue Brief, 1.

8!

S

Sustainability, 2022/14, 1.

8 The amount of aid was composed of 3 separate grant schemes:

OVERTON Jeff: The Growth in Greenhouse Gas Emissions from Commercial Aviation, Environmental and Energy Study Institute

MARTIN-DOMINGO Luis and MARTIN Juan Carlos: The Effect of COVID-Related EU State Aid on the Level Playing Field for Airlines,

https://ec.europa.eu/commission/presscorner/detail/en/ip 22 4726;
https://ec.europa.eu/commission/presscorner/detail/en/ip 21 6308;
https://ec.europa.eu/commission/presscorner/detail/en/ip 21 4161.
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sion/presscorner/detail/en/statement 22 2980.
Competition State Aid Brief, 2022/3. 1.
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State aid: Commission will phase out State aid COVID Temporary Framework, 12 May 2022. Available at: https://ec.europa.eu/commis-

8 Communication from the Commission Temporary Crisis Framework for State Aid measures to support the economy following the
aggression against Ukraine by Russia 2022/C 131 1/01 C/2022/1890 OJ C 1311, 24.3.2022, p. 1-17.

k4

sion/presscorner/detail/en/IP_22 6468.

7 State aid: Commission prolongs and amends Temporary Crisis Framework, 28 October 2022. Available at: https://ec.europa.eu/commis-
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https://ec.europa.eu/commission/presscorner/detail/en/statement_22_2980
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the Temporary Framework used during pandemic,
the TFC also provides flexibility for Member States
to support companies that are seriously affected
by the current energy prices. At the same time it
intends to “incentivise the green transition, while
maintaining safeguards to ensure that aid remains
targeted and proportionate”®

As regards State aid measures approved under
the TFC, all Member States except for Bulgaria,
have used the possibility to support compa-
nies active in energy-intensive sectors¥, in some
cases authorizing aid promoting the transition to
clean energy, but in other cases allowing aid to be
granted to activities that have a negative impact
on the environment.

The Commission’s decision approving a
German aid granted to compensate costs of oper-
ating lignite-fired power plants on stand-by*
constitutes an example when aid was granted to an
activity damaging the environment. The Commis-
sion authorised the aid on the basis of Article
107(3)(b) TFEU in view of the risk of gas short-
age and the fact that the measure is proportion-
ate and only has a limited impact on competition.
In this regard, the Commission explained that
the “priority is to switch fuels towards clean energy
sources, wherever technically feasible, in a timely
and cost-effective manner. [...] Natural gas substi-
tution possibilities towards more carbon-intensive
sources such as diesel or coal, will need to be tempo-
rarily deployed as well™'. This decision seems to be
in contrast to Germany’s lignite phase-out strate-
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gy,under which Germany intends to compensate
the early closure of lignite-fired power plants,”
which, while crucial to achieving Europe’s climate
neutrality goals®, has been overshadowed in this
case by the need to address burning short-term
problems.

On the other hand, the most striking exam-
ple of promoting clean transition is allowing and
incentivising aid for the production of renewable
hydrogen, which the Commission has enabled
for a number of Member States. The Commis-
sion assesses these measures under Article 107(3)
(c) TFEU and the CEEAG. The use of hydrogen
technology is an innovative sector that contrib-
utes to the objectives of the Green Deal and the
REPowerEU Plan*. Accordingly, the Commis-
sion approved a German aid of EUR 1 billion to
help an undertaking (Salzgitter Flachstahl GmbH)
decarbonise its steel production processes by using
hydrogen® and a Spanish measure in the amount
of EUR 220 million to support the undertaking
COBRA in production of renewable hydrogen®.
The greatest achievement in promoting the use of
hydrogen was the approval of the “IPCEI Hy2Use”
project, which was jointly prepared and notified
by thirteen Member States”. This project covers a
wide part of the hydrogen value chain by support-
ing activities from construction of the necessary
infrastructure through production and integra-
tion of hydrogen into the industrial processes.
Member States will thus be able to provide up to
€5.2 billion to 29 companies in public funding,

Statement by Executive Vice-President Vestager on amendment to State aid Temporary Crisis Framework in context of Russia’s war

against Ukraine, 28 October 2022. Available at: https://ec.europa.eu/commission/presscorner/detail/en/statement 22 6471.
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List of Member State measures approved under the State aid Temporary Crisis Framework, 16 January 2023. Available at: https://

competition-policy.ec.europa.eu/system/files/2023-01/State aid TCF decisions 0.pdf.
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State aid: Commission approves €450 million German measure to replace electricity generation amid Russian natural gas shortages,

30 September 2022. Available at: https://ec.europa.eu/commission/presscorner/detail/en/ip 22 5919.
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Commission Press release from 30 September 2022 (fn 90).
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As regards this State aid the Commission decided to initiate the procedure laid down in Article 108(2) TFEU in its decision of 2 March

2021, C(2021) 1342 final, SA.53625. For critics against the decision, see: KOENIG Christian, and CEsarANO Carlos Deniz: State Aid
Assessment of Complex Settlement Agreements: The European Commission’s Opening Decision in the German Lignite Phase-out

Case, European State Aid Law Quarterly, 2021/4. 560-571.
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REPowerEU is a plan for “reducing Europe’s dependence on Russian fossil fuels by fast forwarding the clean transition and joining forces to

achieve a more resilient energy system and a true Energy Union”. See: Communication from the Commission to the European Parliament,
the European Council, the Council, the European Economic and Social Committee and the Committee of the Regions REPowerEU Plan.

> Commission Press release, 4 October 2022 - https://ec.europa.eu/commission/presscorner/detail/en/ip 22 5968.
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and Sweden.

These Member States are Austria, Belgium, Denmark, Finland, France, Greece, Italy, Netherlands, Poland, Portugal, Slovakia, Spain
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which is expected to unlock additional €7 billion
in private investments.”® This is a significant step
towards achieving the climate-neutrality objective
and shows that State aid does have a role to play in
promoting innovation.

Finally, it should also be mentioned that the
Commission approved aid for a number of activ-
ities necessary to achieve clean transition and
climate target, for instance aid to support roll-out
of carbon capture and storage technologies® and

aid to to promote green district heating'®.

4.3. The emergence of a global green subsidy
race

The latest challenge EU economy has to face
is to remain competitive in the emerging global
green subsidy race, particularly in response to the
Inflation Reduction Act (hereinafter: IRA) signed
by President Biden in August 2022."' One of the
main objectives of the IRA is to create a clean
energy economy which will be promoted through
subsidies. Most aid schemes require products to
be manufactured, assembled or produced in the
US' which puts EU companies at a disadvan-
tage. In response, the Commission has announced
that it will transform the TCF into a Temporary
Crisis and Transition Framework!'® (,, TCTF”) and
on 9 March 2023, the Commission has adopted
the TCTF'*, which is likely to bring the EU into
the forefront of the global subsidy race. In fact,
under paragraph 86 of the TCTF, the Commis-
sion may approve “matching subsidies”, implying
that in case of projects for which aid is available
in a third country, additional aid may be granted
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to match the level offered in that third country, up
to the extent necessary to realise the investment
in Europe.'®” This opportunity seeks to persuade
companies not to relocate into third countries,
especially to the US, and thus to prevent European
innovation from slowing down and falling behind.

In conclusion, a number of circumstances, such
as the COVID-19 pandemic and the energy crisis
have pushed sustainability into the background
during the past three years. It should also be
mentioned, however, that the emergence of green
subsidy race represents a new challenge, which is
beneficial in the sense that it could boost the role
of sustainability considerations. This leads us to
the next challenge that the EU has to face. While
in the late 2010s, it seemed that environmental
protection would be at the forefront of the policy
of the EU and Member States in the next decade,
these unexpected events have changed this trend
and unfortunately, environmental considerations
continue to play only a subordinate role. It seems
highly possible that in the years to come, circum-
stances will continue to arise that will outweigh
the importance of the climate crisis and that their
short-term solution may even outweigh environ-
mental objectives. It is therefore important for
both Member States and the EU to find a balance
between long-term and short-term goals, and not
to over-emphasise one at the detriment of the
other.

In the next section, possible future directions
will be identified, categorised according to the
extent to which they achieve deeper environmen-
tal integration. I will also consider which direction

% State aid Press release, 21 September 2022: https://ec.europa.eu/commission/presscorner/detail/en/ip 22 5676.

% State aid: Commission approves €1.1 billion Danish scheme to support roll-out of carbon capture and storage technologies, 12 Janu-

ary 2023 - https://ec.europa.eu/commission/presscorner/detail/en/IP_23 128.
100 State aid: Commission approves €1.2 billion Czech scheme to promote green district heating, 16 December 2022. Available at: https://

ec.europa.eu/commission/presscorner/detail/en/IP_22 7680.

11 An Act to provide for reconciliation pursuant to title IT of S. Con. Res. 14., 117th Congress Public Law 169, 16 August 2022. Avail-
able at: https://www.govinfo.gov/content/pkg/PLAW-117publ169/pdf/PLAW-117publ169.pdf.

192 Building a clean energy economy: A guidebook to the Inflation Reduction Act’s investments in clean energy and climate action, Janu-
ary 2023, Version 2. Available at: https://www.whitehouse.gov/wp-content/uploads/2022/12/Inflation-Reduction-Act-Guidebook.pdf.
See for example page 49 for Clean Vehicle Credit, where the rules require the final assembly to take place in the United States or page
75 for Clean Hydrogen Production Tax Credit, where eligible recipients are producers of hydrogen in the United States.

103 State aid: Commission consults Member States on proposal for a Temporary Crisis and Transition Framework, 1 February 2023. Avail-
able at: https://ec.europa.eu/commission/presscorner/detail/en/ip 23 513.

1 Communication from the Commission: Temporary Crisis and Transition Framework for State Aid measures to support the econ-
omy following the aggression against Ukraine by Russia, 2023/C 101/03.

105 State aid press release (fn 103).
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seems the most likely to be chosen and imple-
mented.

5. Future directions for the integration of
sustainability objectives

The EU is already on the road of ensuring
greater environment protection, but there are still
opportunities for the future to strenghten the role
of State aid law in this regard. I would like to pres-
ent the possible pathways that could contribute
to better integrating environmental requirements
and thus achieve the objectives of the Green Deal.
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First of all, it should be pointed out that it is neces-
sary to distinguish between environmental rules'*
and environmental considerations'”. Whereas the
former is represented by the environment-related
articles of the TFEU and the Charter, and now
also by the European Climate Law as discussed in
more detail below, the latter includes the general
consideration of the environmental impact of for
instance aviation and fossil fuel production.'®

Taking into account this differentiation, Figure
2 illustrates different potential approaches for
taking into account environmental requirements
in the Commission’s assessment procedure.

Levels of inegration of environment protection

Only competition law
aspects are taken
intoaccount,
environmental

Environmental
considerations have to
be taken into account

when assessing positive

Aid canonly be
granted for common
interest, one of which

is environment

considerations are and negative impacts of protection
ignored an aid
T T T HIGHEST
PROTECTION
————————————————————————— I S
LOWEST
PROTECTION l ‘/ \ l
Only legally binding Environmental Aid having a Aid may only be
provisions on aid by its very serious granted for
environment nature is detrimental promoting
protection may be capable of impact on the environment
takeninto account outweighing the environment is by protection

negative effects
of an aid

its nature
incompatible

Figure 2 - Levels of integration of environment protection

Source: the Author

As it is shown in Figure 2, EU institutions, as
well as Member States, have a number of options

to shape their future practice. One such possible
way is to include environmental targets in legally

1% T use the term environmental rules to refer to provisions that are declared in legally binding EU instruments.
17 The term environmental consideration refers to principles that affect sustainability and environmental protection but are not legislated.

108 WARNING (fn 59) 36.
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binding rules. An important example of this is the
so-called European Climate Law'® which entered
into force on 9 July 2021 and incorporates into law
the net zero greenhouse gas emissions target for
2050. Consequently, as environmental rules must
be taken into account in the assessment procedure,
the Commission could not authorize the grant of
an aid which is in violation of the Climate Law.'"
However, the practical implementation of this is
not yet clear, nor is it simple to decide whether
or not an infringement of the Climate law exists.
It remains to be clarified how broadly the CJEU
will interpret the provisions of the Climte Law and
what requirements a proposed aid must meet to
comply with these rules; guidelines on these would
be explicitly needed for increasing clarity.

On the other hand, the case is different as
regards activities that do not infringe environ-
mental rules, but which by their nature involve
detrimental environmental effects: for instance,
granting aid to the production of fossil fuel and
operation of airlines or lignite-fired power plants.
In the balancing test, the Commission is not
currently allowed to consider any negative effects
other than those on competition and trade between
Member States. Consequently, the Commission
is not capable of preventing the grant of any aid
with a detrimental impact on the environment. A
considerable turning point would be the inclusion
of environmental considerations in the compat-
ibility assessment for non-environmental aid"",
thus excluding certain highly environmentally
harmful aid or allowing aid that although might
distort competition to some extent, has a more
beneficial impact on the environment. A possible
implication of this would be that Member States
must attach environmental protection safeguards
to their aid measures in order to compensate for
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negative impacts.'* An illustrative and positive
example of this is the aid scheme implemented by
France, where Air France received aid under the
condition that it should reduce the number of its
domestic flights and shift traffic to less polluting
alternatives such as rail.'®

Although this second way forward would lead
to a better integration of environmental require-
ments, there are also drawbacks and difficul-
ties which hinder its realisation. First of all, it is
important to note that in many cases it is diffi-
cult to determine the extent of the negative envi-
ronmental impacts of an activity'"%, and that these
are often only discovered many years after the aid
had been granted. Furthermore, the weight to be
given to environmental impacts in the balancing
test may also cause difficulties for the Commission
which raises the question whether other horizon-
tal objectives, such as social and cultural impacts,
should also be taken into account, which would
eventually make the balancing exercise non-trans-
parent and unworkable.

From an environmental point of view, it would
be ideal, as shown in Figure 2, if Member States
could only grant aid that promotes environment
protection. However, in this context, we should
not forget that the purpose of State aid regulation
is not primarily to promote sustainability, but to
ensure the efficient functioning of the internal
market. This is why it is important that EU compe-
tition policy is designed in a way that balances
the integration of sustainability objectives with the
protection of the internal market. Furthermore,
EU law at its current status does not make it possi-
ble to implement such a legal provision since it is
the Member States’ exclusive competence to design
and execute their individual State aid policies, even

19 Regulation (EU) 2021/1119 of the European Parliament and of the Council of 30 June 2021 establishing the framework for achieving
climate neutrality and amending Regulations (EC) No 401/2009 and (EU) 2018/1999 (‘European Climate Law’), PE/27/2021/REV/1,

Official Journal L 243, 9.7.2021, p. 1-17.
110 WARNING (fn 59) 35-36.

1 MusarDpo Vittoria: Green Deal and Incentive Effect: What Is Truly Environmental Aid? European State Aid Law Quarterly, 2021/2.

226-227.

112

LUNENBURGER Simone, HOLTMANN Clemens and DELARUE Juliette: Implementation of the Green Deal: Integrating Environmental

Protection Requirements into the Design and Assessment of State Aid, European State Aid Law Quarterly, 2020/4. 426-427.

113 Commission Decision of 20.04.2020 on the aid measure SA.57082 (2020/N) - State aid to Air France.

14 This is also illustrated by the case for aid to nuclear energy: some support this source of energy and that it is safe, clean, and sustain-
able, while others dispute that and classify it as one of the most damaging energy sources.
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if they do not consider sustainability as one of the
prior objectives.

Which is the direction that will actually be real-
ised in the future? There is no definite answer to
this question, but some encouraging signs can be
identified, especially in light of the speeches of
Executive Vice-President Vestager at the begin-
ning of 2023." According to these and the new
TCTE simplified provisions apply on all renewable
energy technologies and it is also allowed to grant
aid for “productive investments in strategic sectors
for the green transition.”'° This leads to the conclu-
sion that, while maintaining the current level of
integration, with other words, not moving to the
next step as shown in Figure 2, supportive integra-
tion will be broadened by extending the rules to a
wider range of environmentally beneficial activ-
ities, making it easier to incentivise these activi-
ties with State aid.

6. Conclusions

The analysis of the legal provisions regulating
State aid, the case law of the CJEU, and the prac-
tice of the Commission was intended to present
five main aspects.

Firstly, as regards Article 107(3)(c) TFEU, there
is a possibility to differentiate environmental aid
from any other types of aid during the compati-
bility assessment. Second, we need to distinguish
between supportive and preventive integation. As
regards supportive integration, EU State aid law
has the potential to encourage the granting of aid
that is beneficial to sustainability. In this context,
soft law instruments play a major role, which were
adopted by the Commission and are intended to
guide Member States to notify measures that the
Commission will most likely authorise. Thus, the
GBER and CEEAG, which were revised in order
to facilitate the implementation of the ambitious
targets set by the Green Deal, might encourage
Member States to integrate environmental consid-
erations into their aid schemes. On the other hand,
preventive integration refers to avoiding the grant

15 See fn 4.
16 See fn 4.
17 Environmental Guidelines (fn 13) paragraph 4.
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of environmentally harmful aid, that is, to ensure
that EU State aid law protects the environment
from further damage.

This leads us to the third conclusion, namely,
that to some extent there is a connection between
the compatibility of an aid and the EU’s climate
and environmental rules. The aim of the analysis
was to show that preventive integration is achieved
when the aid to be granted is in conflict with envi-
ronment protection law, while it is not achieved in
the context of considerations that are not legally
binding.

In general, the CEEAG declares that State aid
rules have an important role in reaching Green
Deal policy objectives and that environmental
policy objectives should be taken into account
while at the same time ensuring a level-playing
field in the internal market.""” The case-law of
the CJEU and decisions of the Commission show
precisely how this balancing test is applied, reveal-
ing a predominance of competition law consid-
erations. From the point of view of the climate
crisis, it might be questioned whether it is suffi-
cient to strike a balance between the two objectives
in order to achieve sustainability goals, or whether
it is also necessary to ensure that environmental
considerations are at the forefront of all compati-
bility assessments and influence their outcome. On
the other hand, from the point of view of compe-
tition law, it must be taken into account that the
original and main objective of competition law
is to ensure a level-playing field on the internal
market. The fourth conclusion is therefore that
although the negative effects on the environment
are only taken into account to a limited extent
in State aid law, existing legislation and practice
seem ideal for striking the right balance between
these objectives. Furthermore, the adoption of the
Climate Law offers a wide and positive range of
options for the environmental rules to be taken
into account in State aid control. In this respect,
however, there is still a lack of clear interpretation
and practice that would allow the incorporation
of Climate Law requirements into compatibility
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assessments, which seems to be an important task
for the future.

Finally, it must be underlined that State aid
control should not be conflated with State aid
policy. The Commission has an exclusive compe-
tence deciding on aids that Member States intend
to grant, while Member States are free to deter-
mine what policy areas they wish to subsidize and
how they would like to achieve that. Therefore,
while EU institutions intend to promote, through
transparent and even incentive rules, that Member
States take environmental considerations into

4

account when designing State aid schemes, the
final decision remains in the hands of Member
States to design their own State aid schemes and
to integrate environmental considerations into
their policies. Overall, State aid law is an import-
ant incentive instrument for greening European
economy, which, combined with legally binding
prescriptive rules and the commitment and coop-
eration of Member States, can effectively contrib-
ute to the objectives of the Green Deal and the
achievement of a sustainable economy.
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held that the Commission had jurisdiction to examine the merger. The General Court also outlined some prac-
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ly falling under the Article. This paper explores the practical challenges that National Competition Authorities
and companies now face, with special regard to the relationship between the legal framework in the V4 coun-
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1. Introduction - The Novelty of Illumina/Grail

On 6 September 2022, the European Commis-
sion (“Commission”) prohibited the acquisition of
Grail by Illumina.” The novelty of the decision lies
in the fact that the Illumina/Grail merger did not
reach the notification threshold under either the
EU Merger Regulation (“EUMR”), or the merger
control legislation of any Member State.’ Therefore,
the undertakings involved did not expect any sort
of merger control procedure, let alone a prohibitive
final decision. The decision of the Commission to
examine the merger is based on its new approach
to the application of Article 22 EUMR (“Article

)

ec.europa.eu/commission/presscorner/detail/en/ip 22 5364.
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ries of cases, C/2021/1959 (“Article 22 Guidance”).
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22”), which is summarized in a Commission Guid-
ance released on 26 March 2021.* The Guidance
and its application in the Illumina/Grail case has
attracted widespread criticism, with some authors
expressing concerns about legal certainty in future
merger control cases.” Unsurprisingly, Illumina
has decided to challenge the Commission’s juris-
diction to review the merger. The General Court of
the European Union (“General Court”), however,
upheld the decision of the Commission in its judg-
ment of 13 July 2022.6

Although Illumina has appealed the judgment,’
it now seems to be a strong possibility that the
new approach of the Commission is here to stay
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(as demonstrated below). Companies must there-
fore be aware that their mergers might come under
scrutiny by the Commission, even if the turnover
levels designated in the EUMRS® - or in national
merger control legislation — are not reached. This
requires new considerations throughout the plan-
ning and execution of such transactions. National
Competition Authorities (“NCAs”) of EU Member
States are also affected by this new approach. If the
reinvented referral mechanism under Article 22
is to function properly, NCAs must increase their
efforts to monitor mergers under their jurisdic-
tion, including ones which do not reach the tradi-
tional notification thresholds. This paper aims to
outline these practical challenges from the view-
point of NCAs and companies.

In light of the foregoing, the paper will be struc-
tured as such:

Following (2) a brief summary of the Commis-
sion’s new approach and the Judgment of the
General Court, comes (3) an overview of the role
of NCAs in Article 22 cases (3.1) on a general
level and (3.2) with special regard to the V4 coun-
tries. This is followed by (4) takeaways for compa-
nies, including (4.1) the possibility of preliminary
communication with the EC and the competent
NCA in order to assess whether the merger in
question may fall under Article 22 and (4.2) other
practical considerations to be taken into account
during the planning and execution of mergers.
Finally, (5) conclusions are drawn.

2. The New Approach of the Commission - An
0ld Rule in a New Light

The EU Merger Regulation contains bright-line
jurisdictional rules in order to clearly distinguish
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the jurisdiction of the Commission and that of the
NCAs and to maintain the so-called one-stop shop
principle.” Article 22 serves as a corrective mech-
anism to this system, allowing Member States to
refer concentrations to the Commission, even if
they do not have a Community dimension based
on the turnover thresholds.'® The Article was orig-
inally intended as a way to help Member States
without a national merger control regime, but
later developed into a method of ensuring effec-
tive examination of mergers, which could poten-
tially have an effect in the wider EU market."

2.1. The Article 22 Guidance and the lllumina/
Grail Case

The most significant change in the new Article
22 Guidance is the decreased relevance of national
notification thresholds. Prior to issuing the Guid-
ance, the Commission discouraged the referral of
concentrations by NCAs which did not meet the
notification thresholds of a given Member State,
assuming that such mergers would be unlikely to
significantly impact the EU market." However,
the Commission has recently found that in today’s
markets, such concentrations might in fact pose
significant competitions risks, especially in inno-
vation-based industries, such as the digital and
pharmaceutical sectors. The Commission has
therefore decided to accept referrals under Article
22, even if the referring Member State(s) did not
have initial jurisdiction to examine the merger."

Based on this new approach, on 19 February
2021 (before the publication of the Article 22 Guid-
ance), the Commission invited Member States
to refer the Illumina/Grail merger for examina-
tion, resulting in a referral request by the French
Competition Authority submitted on 9 March

8 See: Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC Merger
Regulation), Official Journal of the European Union, L 024, 29/01/2004 P. 0001 - 0022, Article 1. paras. 2-3.

° Anne LooESTIN-CLEARIE - Catalin S. Rusu - Marc J.M. VEENBRINK: In search of the Holy Grail? The EU Commission’s new approach
to Article 22 of the EU Merger Regulation, Maastricht Journal of European and Comparative Law, 2022, Volume 29., Issue 5., pp.

550-571, p. 551.

1% Council Regulation (EC) No 139/2004 (supra note 8) Art. 22. para. 1.

! Gianni De STEFANO - Rita MOTTA - Susanne ZUEHLKE: Merger Referrals in Practice—Analysis of the Cases under Article 22 of the
Merger Regulation, Journal of European Competition Law & Practice, 2011, Volume 2., Issue 6., pp. 537-550, p. 538.

2 LooyeSTIN-CLEARIE — RUSU — VEENBRINK (supra note 9) 553.

3 Article 22 Guidance (supra note 4) paras. 9-11.
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2021."* On 19 April, the Commission accepted
the referral request.”” On 28 April 2021, [llumina
submitted an application to the General Court,
challenging the Commission’s decision to exam-
ine the concentration.'® The General Court made
its judgment on 13 July 2022. There are two signif-
icant substantive findings in the judgment, which
will be relevant in all future Article 22 cases.”

2.2. Findings of the General Court

Firstly, Illumina disputed that the Commis-
sion had jurisdiction to examine the concentra-
tion. The company claimed that the Commission’s
new approach was based on a misinterpretation of
Article 22, and referral requests made by Member
States that do not have jurisdiction to review a
given concentration - even though they do have
a national merger control regime - may not be
accepted.' Following a literal, historical, contex-
tual and teleological interpretation of Article 22
and examining the applicant’s arguments regard-
ing legal certainty, subsidiarity and proportional-
ity, the General Court rejected this claim.” This
means that the new Article 22 Guidance, and its
application in the Illumina/Grail case are not based
on a contra legem interpretation of the EU Merger
Regulation.

In the second plea, Illumina claimed that “the
referral request was made out of time and, in the
alternative, that the principles of legal certainty and
good administration’ were infringed”.*® Based on
the EUMR, ‘a request shall be made at most within
15 working days of the date on which the concentra-
tion was notified, or if no notification is required,
otherwise made known to the Member State
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concerned.” Illumina argued that via several press
releases and the procedures of non-EU competi-
tion authorities, the concentration had been made
known to the French Competition Authority well
before the letter of the Commission. In contrast,
the Commission and France held that “made
known” must be interpreted as the Member State
having “sufficient information to make a prelimi-
nary assessment as to the existence of the substantive
conditions contained in [Article 22]”* Following
a detailed interpretation of the relevant law, the
General Court supported the latter stance.”
Regarding the principles of legal certainty and
good administration, Illumina claimed that the
Commission sent the letter to NCAs following
an unreasonable delay, since it had been aware
of the concentration for months at the time.*
The Commission submitted that the 15 work-
ing days deadline only applies to referral requests
by Member States, and in a general sense, it had
acted within a reasonable time when sending the
invitation letter.”” The General Court emphasized
that the Commission had received sufficiently
detailed information about the concentration via
a complaint on 7 December 2020, following which
47 working days had elapsed until the Commis-
sion sent the letter.” Based on this, the invitation
letter was in fact sent within an unreasonable time.
However, the General Court also emphasized that
pursuant to case law “infringement of the reason-
able time principle, justifies the annulment of a
decision [...] only in so far as it also constitutes an
infringement of the rights of defence of the under-
taking concerned”.”” Consequently, the decision of
the Commission to examine the merger was not

1 Case T-227/21, Judgment of 2022. 07. 13. (supra note 3.) paras. 12-14.

5 Ibid. para. 19.
16 Ibid. para. 36.

'7 For a detailed examination of the entire judgment, see: BURANszKI Judit: A Torvényszék T-227/21. szamd, Illumina kontra Bizottsag
tgyben sziiletett itélete, Versenytiikor, 2022, Volume XVIIL,, Issue 2., pp. 87-101.

'8 BURANSZKI (supra note 17) 93.

¥ Case T-227/21, Judgment of 2022. 07. 13. (supra note 3.) para. 185.

2 Jbid. para. 186.

N

Council Regulation (EC) No 139/2004 (supra note 8) Art. 22. para. 1.

22 Case T-227/21, Judgment of 2022. 07. 13. (supra note 3.) paras. 186-187.

» Ibid. paras. 214-215.
2 Ibid. paras. 216-217.
# Ibid. para. 220.
% Ibid. para. 228.
¥ Ibid. paras. 239-240.
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annulled on these grounds. However, the General
Court’s findings regarding the reasonable time
principle may act as a warning to the Commis-
sion in future cases.

3. New Responsibilities - The Role of
National Competition Authorities in Article
22 Cases

Should the EU Court of Justice uphold the judg-
ment of the General Court regarding the new Arti-
cle 22 Guidance, more cases similar to Illumina/
Grail can be expected in the future. This means
that NCAs will have an increased responsibility
to monitor the markets and identify concentra-
tions with potential anti-competitive effects, even
if no notification is required pursuant to national
or EU legislation. The past years have seen several
Member States enact reforms to their merger
control rules in order to extend their scope of their
competence. It seems probable that the Article 22
Guidance and the judgment in the Illumina/Grail
case will lead to further such efforts.

3.1. General Takeaways for National
Competition Authorities

Although in practice, Article 22 cases are likely
to remain a rarity,”® based on the Article 22 Guid-
ance the potential scope of application is quite
broad. The Commission did highlight some indus-
tries in the Article 22 Guidance, but it also empha-
sized that the scope of cases that may potentially
be referred under Article 22 is not limited to any
specific economic sector.” NCAs may therefore
consider referring any concentration which meets
the criteria outlined in the EU Merger Regulation.
That means any concentration that “affects trade
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between Member States and threatens to signifi-
cantly affect competition within the territory of the
Member State or States making the request”.** With
such a general definition, the question presents
itself: how can NCAs effectively “catch” such merg-
ers?

3.1.1. Monitoring Possible Article 22 Mergers

A possible way is the one we have already
witnessed in the Illumina/Grail case. After having
learnt about a concentration which may be a
candidate for an Article 22 referral, the Commis-
sion may invite Member States to submit a refer-
ral request.’’ Although this is a relatively simple
situation for an NCA, an important factor take
into account is the referral deadline. As reaffirmed
by the General Court, a detailed letter by the
Commission constitutes the concentration being
“made known” to the Member State. Therefore,
after receiving such a letter, the competent NCA
must abide by a strict 15 working days deadline to
submit the referral request.

In the absence of such an invitation by the
Commission, it is up to NCAs to learn of poten-
tial Article 22 concentrations. It is important to
note that the Commission was not the first to
realise that the traditional notification thresh-
olds may not be sufficient to review all potentially
anti-competitive mergers. Therefore, in recent
years, several Member States adopted correc-
tive rules in order to broaden the scope of their
merger control regimes.”> Some states, for exam-
ple the UK and Slovenia, impose a notification
obligation on merging companies based on their
market shares.”> Another approach, adopted by
Germany and Austria, is about reviewing concen-
trations based on the value of the transaction.*

# Jay MoDRALL: [llumina/Grail Prohibition: The End of the Beginning for EU Review of “Killer Acquisitions”?, Kluwer Competition

Blog, 8 September 2022. Available at: http://competitionlawblog.kluwercompetitionlaw.com/2022/09/08/illumina-grail-prohibition-

the-end-of-the-beginning-for-eu-review-of-killer-acquisitions/.

¥ European Commission, Practical information on implementation of the “Guidance on the application of the referral mechanism set
out in Article 22 of the Merger Regulation to certain categories of cases” Frequently Asked Questions and Answers (Q&A), (“Article
22 Q&A”). Available at: https://competition-policy.ec.europa.eu/system/files/2022-12/article22 recalibrated approach QandA.pdf. 1.

% Council Regulation (EC) No 139/2004 (supra note 8) Art. 22. para. 1.

1 Ibid. Art. 22. para. 5.

32 Nicholas LEVY - Andris RiMsa - Bianca Buzartu: The European Commission’s New Merger Referral Policy: A Creative Reform or
an Unnecessary End to ‘Brightline’ Jurisdictional Rules?, European Competition and Regulatory Law Review, 2021, Volume 5., Issue

4., pp. 364-379, p. 369.
3 Ibid. pp. 369-370.
* UGARTE - PEREZ - P1CO (supra note 5) 18.
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This might be a particularly suitable way to find
out about potential Article 22 candidates, as the
Commission itself has also emphasized that in its
assessment, it would take into account transac-
tions where “the value of the consideration received
by the seller is particularly high compared to the
current turnover of the target”.* Finally, in Norway
and Sweden, NCAs have the power to examine all
acquisitions of companies in certain concentrated
sectors due to either a general notification obliga-
tion, or by allowing the NCA to order parties to
notify transactions that do not meet the relevant
thresholds.* This approach is similar to the provi-
sions of the recently enacted EU Digital Markets
Act (DMA), which requires “gatekeeper” compa-
nies to inform the Commission about all of their
acquisitions of “core platform services or any other
services provided within the digital sector”.*” With
the digital sector being one of the highlighted
industries by the Commission,* the application of
the DMA and the Article 22 Guidance, combined
with the reformed legislation of Member States
will no doubt lead to the examination of mergers
in the digital sector, which are not notifiable based
on turnover thresholds.

NCAs may also learn of potential Article 22
concentrations if companies — either the ones
involved in the merger, or third parties making a
complaint - voluntarily provide information to the
Authority. This option will be examined in detail
in section 4.

3.1.2. Referrals Under the Article 22 Guidance

The aforementioned reforms allow NCAs to
learn of and examine concentrations that would
escape merger control procedures based on tradi-
tional turnover thresholds, but might have a signif-
icant anti-competitive effect. However, once such
a merger is brought to the attention of an NCA,

» Article 22 Guidance (supra note 4) para. 19.
* LEVY - RIMSA - BuzaTu (supra note 32) 370.
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it must still decide whether it should review the
transaction itself, or refer it to the European
Commission. The basis of differentiation in this
regard is the usual criterion in EU law: the NCA
must assess whether the concentration could
affect trade between Member States.”” However,
the notification of a merger in a Member State
might also serve as an obstacle to another Member
State to refer that merger to the Commission. As
the Commission put it, “where a transaction has
already been notified in one or more Member States
that did not request a referral or join such a refer-
ral request may constitute a factor against accept-
ing an Article 22 referral”.*® This factor, combined
with the aforementioned deadline makes it clear,
that once an NCA learns about a potential Arti-
cle 22 concentration, it must make a quick deci-
sion, lest the 15 working-day deadline elapses or
another Member State initiates internal merger
control proceedings.

Finally, a factor that makes it somewhat simpler
for NCAs to effectively apply the new Article 22
Guidance is the European Commission’s clarifi-
cation that Member States may also refer transac-
tions that have already been closed. This provides
some additional time for NCAs to gather infor-
mation when monitoring the market but there are
limits to this option. The Commission emphasized
that while cases must be judged independently, it
would ‘generally not consider a referral appropri-
ate where more than six months has passed after the
implementation of the concentration”.*!

3.2. Falling Behind the European Trends? -
The Legal Framework in the V4 Countries

As outlined above, certain reforms of national
merger control legislation may help NCAs bring
potential Article 22 concentrations within their
scope. Particularly, rules which, in certain cases,

% REGULATION (EU) 2022/1925 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 14 September 2022 on contest-
able and fair markets in the digital sector and amending Directives (EU) 2019/1937 and(EU) 2020/1828 (Digital Markets Act), Offi-
cial Journal of the European Union, L 265, 12.10.2022, pp. 1-66. Para. (71).

*# Article 22 Guidance (supra note 4) para. 10.

¥ Council Regulation (EC) No 139/2004 (supra note 8) Art. 22. para. 1.

40 Article 22 Q&A (supra note 29) 2.
1 Article 22 Guidance (supra note 4) para. 21.
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oblige parties to notify concentrations, even if
the target company does not reach any pre-deter-
mined turnover threshold, seem to be more and
more widespread in Europe. Despite this trend,
out of the V4 countries, only Hungary included
such a provision in its merger control legislation.
The national legal framework in the V4 countries
might make it more difficult for these NCAs to
effectively apply the new Article 22 Guidance.

3.2.1. Legal Framework in the Czech Republic,
Poland and Slovakia

Slovakia, Poland and the Czech Republic all rely
on traditional turnover thresholds in the deter-
mination of the scope of their merger control. In
Slovakia, the Act on the Protection of Competi-
tion requires the turnover of at least two involved
undertakings to reach certain thresholds for a
notification obligation.*> The Antimonopoly
Office cannot investigate a concentration if the
thresholds are not met.*’ Similarly, under Czech
legislation, notification is mandatory if at least two
undertakings reach turnover thresholds,* and the
NCA may not handle cases without notification.*
Finally, in Poland, the main rule of notification
only takes into account the aggregate turnover of
the undertakings involved, however, there are de
minimis rules which would exclude many potential
Article 22 mergers.*® Overall, the merger control
legislation in the three countries does not grant
jurisdiction to the NCAs in cases where one of the
involved undertakings is a start-up, or small inno-
vator with significant future competitive potential.
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3.2.2. Legal Framework in Hungary

In contrast, Hungary has adopted a corrective
rule to its merger control legislation, which allows
the Hungarian Competition Authority (GVH) to
review certain concentrations that are not notifi-
able under the turnover-based main rule.*” Compa-
nies have the opportunity to notify mergers that
meet an objective and a subjective criterion.*® The
objective condition is a combined HUF 5 billion
turnover, and the subjective condition is that “it is
not obvious that [the concentration] does not have
a significant anti-competitive effect on the relevant
market”.* An important aspect of the rule is that it
does not exclude mergers where the HUF 5 billion
combined turnover can in large part (or in whole)
be attributed to just one of the involved undertak-
ings. On the surface therefore, it seems to be in
line with the European Commission’s purpose to
review concentrations where a large firm acquires
a start-up, or an innovative company with signifi-
cant future competitive potential.*

However, the assessment of the subjective
criterion raises some problems in relation to the
purposes of the Article 22 Guidance. In a Commu-
nication, GVH clarified that companies are not
required to submit a notification and can reason-
ably expect that GVH will not initiate merger
control proceedings, if the market shares of the
undertakings involved in the concentration do
not exceed certain thresholds in relevant markets.”!
The problem with this approach is that it focuses
on the present competitive power of the compa-
nies, while the Article 22 Guidance specifically
highlights the importance of future competitive

# ICLG, Merger Control Laws and Regulations Slovakia 2023, 2022.12.13, Section 2.4. Available at: https://iclg.com/practice-areas/merg-
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Ibid. section 3.3.
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potential and of companies which do not have
significant market power yet, but have the poten-
tial to achieve it.”> Therefore, the current applica-
tion of this rule by GVH might not be perfectly
suitable to effectively bring under its scope poten-
tial Article 22 concentrations.

Regarding procedural matters, the Hungarian
legal framework is mostly in line with the purposes
of the Article 22 Guidance. Even if the compa-
nies did not notify the merger — either because
based on their assessment, it raised no anti-com-
petitive issues, or because they purposefully tried
to avoid examination by GVH - the Authority has
the right to examine and potentially prohibit the
concentration.” This option, however, is subject to
a six-month deadline following the closing of the
merger.** As outlined above, the Commission also
established six months post-closing as a general
timeframe following which it would likely not
accept referral requests from Member States under
Article 22. However, this is not a hard rule and the
Commission also emphasized that “[if] the imple-
mentation of the concentration was not in the public
domain, this period of six months would run from
the moment when material facts about the concen-
tration have been made public in the EU”.> There-
fore, the Article 22 Guidance can actually present
an opportunity for NCAs refer certain concentra-
tions to the Commission, even if they did not learn
about them in time to examine them based on
internal legislation.

4. A Landscape of Increased Risks - A New
Approach for Companies

The Commission’s decision to examine the Illu-
mina/Grail merger came as a surprise to many, not
least the involved undertakings themselves. While
[lumina is still fighting the decision, if the EU

32 See: Article 22 Guidance (supra note 4) para. 9. and para. 19.
3 Tpvt. (supra note 47) 67. § (5).

> Ibid. 68.°§ (1) ca).

% See: Article 22 Guidance (supra note 4) para. 21.

5 Ibid. para. 24.

7 See e.g. Tpvt. (supra note 47) 43/L. §.
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Court of Justice affirms the legality of the Article
22 Guidance, companies — especially ones in the
digital and pharmaceutical sectors — must prepare
for increased merger control risks linked to their
transactions. However, there are some steps that
undertakings can take, in order to better navigate
these risks in the evolving landscape of European
merger control.

4.1. Looking for Certainty - Preliminary
Assessment by Competent Authorities

An important new challenge for companies is
assessing whether their merger could be a poten-
tial candidate for a referral under Article 22. If
they have doubts in this regard, communicating
with the Commission or NCAs may be a good
way to gain certainty. The Commission empha-
sized that it would welcome parties voluntarily
coming forward with information about their
transactions.”® Some national merger control
regimes also allow for the possibility of prelimi-
nary communication with the competent NCA.*
In case companies wish to take advantage of this
opportunity, they should consider which author-
ity(s) to contact and exactly what information to
disclose about their merger.

4.1.1. Preliminary Assessment by the European
Commission

Although the Commission cannot unilaterally
decide to examine a concentration under Article
22, it might send an invitation to NCAs to refer
a merger, in case it learns of an Article 22 candi-
date. Therefore, voluntarily submitting informa-
tion to the Commission can be a useful step for
companies. This should be done via a case team
allocation request submitted to the Merger Regis-
try.*® In such a case, the Commission would expect
the parties to submit general information about

% White & Case, European Commission publishes practical information for merging parties on how to seek guidance about Article 22

referral, 20 December 2022. Available at: https://www.whitecase.com/insight-alert/european-commission-publishes-practical-infor-

mation-merging-parties-how-seek-guidance.
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the parties involved, information about the trans-
action’s relationship to the substantive criteria of
Article 22, details of interactions with NCAs and
even certain transaction documents.” This indi-
cates that the Commission is only willing to give a
preliminary assessment on agreements which are
already concluded. The Commission specifically
emphasized that it would not assess hypothetical
future concentrations.® If parties submit sufficient
information to make a preliminary assessment,
the Commission, where appropriate, will inform
them “that it does not consider that their concentra-
tion would constitute a good candidate for a refer-
ral under Article 22”5 While there is no specific
deadline for the Commission to make its assess-
ment, it will aim to get back to the parties within
tive working days from their submission.®

4.1.2. Preliminary Assessment by NCAs

Besides the Commission, parties to a concen-
tration may also submit information to NCAs
in order request a preliminary assessment of the
transaction. While the Commission plays a deci-
sive role in Article 22 cases, it is ultimately up to
NCAs to decide whether they would submit a
referral request, making their assessment crucial
to the involved companies.®> A possible advan-
tage of submitting information to NCAs can be
the triggering of the 15-working-day referral dead-
line.** However, in order for the concentration to
be considered “made known” to an NCA, compa-
nies must make sure to provide all the informa-
tion necessary to make a proper assessment of

Article 22 Q&A (supra note 29) 6-7.

& Ibid. p. 7.

¢ Article 22 Guidance (supra note 4) para. 24.
Article 22 Q&A (supra note 29) 8.
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whether the concentration might meet the criteria
of Article 22.%° Ultimately, if parties to a transac-
tion wish to be absolutely certain about the time-
line of a possible Article 22 referral, they can even
submit information for preliminary assessment in
all EU Member States, to trigger the deadline in
each country.®® Preliminary communication with
NCAs might prove especially useful in Member
States which have adopted special jurisdictional
rules in their merger control legislation.”’ In case
of uncertainty, NCAs may indicate what further
information they may need in order to make a
preliminary assessment.®

4.2. Other Considerations for Merging Parties

With the new Article 22 Guidance, compa-
nies must increase their efforts to carry out risk
assessments in relation to their planned mergers.®
Although there are no industry-specific restric-
tions in the Guidance, certain transactions might
have an especially high chance of being caught
by an Article 22 referral. The main focus of the
Commission appears to be the digital and phar-
maceutical sectors, due to their innovative and
dynamic nature.” Similarly to the Illumina/Grail
case, companies acquiring startups and smaller
innovative companies which do not (yet) have high
revenue should prepare for a referral.”* According
to the Commission, “[s]imilar considerations apply
to companies with access to or impact on competi-
tively valuable assets, such as raw materials, intel-
lectual property rights, data or infrastructure”.’* The
size of the transaction - effectively a case where the

Baker McKenzie, EU Merger Control: A New Policy enables post-closing reviews of deals even where no national filing thresholds
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purchasing price is particularly high compared to
the turnover of the target - may also be an import-
ant factor.”

Although parties to a concentration may
consider whether they might be at risk of an Arti-
cle 22 referral, the new Guidance still increases
overall uncertainty.”* However, the Guidance,
combined with the judgment of the General
Court at least provides some clarity regarding the
procedural aspects of the revised policy of the
Commission. As outlined above, the 15-work-
ing-day referral deadline for NCAs can become
a crucial factor for companies when planning the
timeline of their transactions.”” However, even if a
concentration initially goes unnoticed, NCAs still
have the opportunity to refer it to the Commis-
sion post-closing. The Commission highlighted
six months after closing as a general deadline for
accepting such a referral, which might somewhat
improve legal certainty, but this should not be
taken as a hard rule.”® Finally, perhaps the most
radical possible disruption in the timeline of a
merger is the suspension obligation: in case of
a referral request accepted by the Commission,
parties must suspend the deal to the extent it has
not closed.”

Due to the aforementioned risks, companies
at risk of a referral should consider the implica-
tions during the drafting of the M&A transaction
documents. In order to avoid disputes, parties
should aim to agree on the allocation of risks and
conditions. ”® Such considerations could include
cooperation clauses on engaging with the Euro-

7» UGARTE - PEREZ - PICO (supra note 5) 21.
7 Ibid. p. 23.
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pean Commission (and NCAs), as well as adjust-
ing timelines — particularly long-stop dates — in
the sale and purchase agreements.”

Finally, while the Article 22 Guidance presents
a great risk to many companies, it can also be a
useful tool in certain cases. The Commission high-
lighted that besides the involved undertakings,
third parties may also come forward with infor-
mation regarding possible Article 22 concentra-
tions.* This provides an opportunity to challenge
the transactions of competitors. In case of contact-
ing the Commission, third parties may send infor-
mation to the Head of Unit of the merger unit
in charge of the relevant industry/sector.®' To the
extent of their knowledge, they should include “all
the information available regarding the criteria of
Article 22(1) of the Merger Regulation and the other
factors set out in the Article 22 Guidance and the
Notice on Case Referrals”.*> While such contact by
a third party does not oblige the Commission to
act,®” this might still be a useful way to challenge
rivals’ deals.®

5. Conclusion - Keeping up with the
Developments

Although the appeal before the EU Court of
Justice is still pending, as things stand, the new
Article 22 Guidance seems to be an economic real-
ity, with severe legal implications. The Commis-
sion was quick to apply it in an actual case - so
quick, in fact, that it did not even wait until the
release of the Guidance before it sent the letter to

7> Gavin BusHELL, How Illumina-ting: the EU Merger Regulation and the brutal operation of power under Article 22 EUMR, Kluwer
Competition Law Blog, April 20, 2021. Available at: http://competitionlawblog.kluwercompetitionlaw.com/2021/04/20/how-illumi-

na-ting-the-eu-merger-regulation-and-the-brutal-operation-of-power-under-article-22-eumr/.
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low-threshold-merger-referrals.
7 BUSHELL (supra note 75).
80 Article 22 Guidance (supra note 4) para. 25.
81 Article 22 Q&A (supra note 29) 9.
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8 Article 22 Guidance (supra note 4) para. 25.
8 BUSHELL (supra note 75).
8 Ibid.
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Member States, inviting them to refer the Illumina/
Grail concentration. Taking into account other
recent cases,* it seems clear that the Commission
is willing to go to great lengths to find new ways of
protecting competition, particularly when it comes
to mergers involving innovative companies. NCAs
and companies need to pay close attention to these
developments to be able to keep up with the devel-
opments of European merger control.

5.1. Conclusions for National Competition
Authorities

NCAs have to increase their efforts to moni-
tor the market. Although Article 22 now clearly
applies to concentrations that are not notifiable
under national rules, legislative reform can still
help NCAs examine potentially relevant mergers.
Several Member States have already enacted such
corrective rules in recent years, which appears to
be in line with the strategy of the Commission.
However, the V4 countries are somewhat lagging
behind in this regard: Poland, Slovakia and the
Czech Republic still rely on turnover thresholds
that have to be reached by at least two involved
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undertakings. And while Hungarian legislation
does have a relevant provision, its application
needs to be modernised in order to match the
policy of the Commission.

5.2. Conclusions for Companies

Companies, on the other hand, need to carry
out thorough risk assessment before their mergers.
Voluntarily providing information to the Commis-
sion and NCAs can be a useful step in this regard.
The risk of an Article 22 also has to be addressed
in the transaction documentation. Finally, compa-
nies must be aware that their merger might come
under scrutiny, even after it has closed.

Opverall, the new Article 22 Guidance contrib-
utes to an increasingly complex - and according
to some authors, fragmented and uncertain® -
regulatory landscape. With the many challenges
presented, the most efficient thing that NCAs can
do is to try and assure the unified application of the
new policy across the European Union. Compa-
nies, meanwhile, have to prepare for increased
transaction costs and attempt to avoid disputes
arising from unexpected Article 22 referrals.

8 See e.g. Case M.7932 (Dow/DuPont), Decision C(2017) 1946, 27.3.2017; Case M.7275 (Novartis/Glaxosmithkline Oncology Busi-

ness) Decision C(2015)538, 28.1.2015.
8 UGARTE - PEREZ - PICO (supra note 5) 23.



Abstract: As digital platforms flourished, a widespread consensus emerged that ex-ante legislation must be im-
plemented against a specific group of giant online platforms to promote fair competition. The Digital Markets
Act was created as an innovative, complementary rule to address the difficulties the EU competition authorities
encountered due to dominating, so-called “gatekeeper” platforms, along with additional objectives put forth by
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Introduction nant platforms to abuse their position. Plat-

forms can become powerful due to two critical

Digital platforms are a time sink,* and look-
ing at the increased time (and money’) spent on
the internet, thanks to the broad range of its func-
tions, from online shopping to engaging in digital
hubs, it is clear that the digital sphere offers a new
market for competition. The inevitable existence
of platforms in the digital revolution necessitates
their activities to be subject to up-to-date regula-
tion since digitalisation, as a continuous process,
brings new challenges to the digital market and
competition regulation, thus may enable domi-

market failures in the digital space, concentration
and aggregation, which puts them in a position
of dominance.* However, they serve as essential
intermediaries to open up new markets that were
previously impractical.® Having exclusive access to
a significant amount of data also gives gatekeep-
ers control over the ecosystem and the ability to
charge significantly more for their intermediary
services. They can set challenging requirements
for entry and access to the market and exclu-
sive dealing regulations that forbid sellers from

Law student, Pazmany Péter Catholic University, e-mail: kamilla.zorka.keszthelyi@gmail.com.

)

The global internet penetration average rate was roughly 64.4%, and the average daily hours spent online is about 6.6 hours worldwide.
In 2021, the typical Italian spent 25 hours monthly on Facebook and 773 minutes monthly on platforms hosted by Google. In 2020,
Booking.com was the leading online travel agency in Germany since only this website was used by one-third of Germans to plan their
vacations online. Sources of the statistics: Ani PETROSYAN: Italy: monthly time spent on leading websites 2021, Statista, 7 July 2022,
and Global Internet Penetration Rate by Region 2023, Statista, 14 February 2023 https://www.statista.com/statistics/1068649/italy-
monthly-time-spent-on-leading-websites/; Kate DAvIEs: Leading online travel agencies Germany 2019-2020, Statista, 14 December,
2022 https://www.statista.com/statistics/452984/travel-agencies-most-popular-online-platforms-germany/.

Global retail e-commerce sales were estimated to be at 5.2 trillion dollars in 2021. By 2026, this amount is expected to have increased
by 56%, totalling roughly 8.1 trillion dollars. Stephanie CHEVALIER: Global Retail E-Commerce Sales 2026, Statista, 21 September 2022
https://www.statista.com/statistics/379046/worldwide-retail-e-commerce-sales/.

Bertin MARTENS: An Economic Perspective on Data and Platform Market Power, SSRN Electronic Journal, 22 March 2021, 13, https://
doi.org/10.2139/ssrn.3783297.
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advertising their offers on platforms. As Martens
described, “[p]latforms are both a blessing and a
curse in the data economy.”®

However, policymakers did not express much
concern about high concentration in digital
markets for long because many believed that digital
winners faced competition “for the market” or from
outside players hoping to succeed tomorrow. After
all, Google surpassed AltaVista (whose primacy
lasted one year), Facebook defeated MySpace, and
they have enjoyed primacy for over a decade.” The
internet’s early competitive dynamics are no longer
relevant, and the tenacity of today’s digital lead-
ers has raised questions about whether they have
managed to escape the tight competition. A global
consensus appeared that ex-ante legislation must
be taken against a particular subset of behemoth
online platforms to promote competition.® Hence,
the European legal framework also needed a shift
in competition policy. Alongside new aims set out
by the European Commission (“Commission”), an
innovative, complementary regulation, the Digital
Markets Act (“DMA”) was born to respond to the
challenges faced by the EU competition authorities
due to dominant, so-called ‘gatekeeper’ platforms.

This paper seeks to answer what drivers led to
this policy change and what goals the Commission
introduced to regulate the digital market. More-
over, it aims to answer the question of enforcement
challenges and possible regulatory overlaps of the
DMA with EU competition legislation. However,
the paper will not try to give a solution to the chal-
lenges, and it will not conclude with any further

MARTENS (fn 4) 13.
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predictions considering that, because policies
change, predictions would be unreasonable.

My qualitative research, conducted with a
deductive approach, consists of three main parts.
First, it will discuss the changes in competition
policy responding to the economy digitalisation
process; then, it will continue presenting the goals
of EU competition law in the challenging digi-
tal era. Lastly, it will examine the DM A’ scope,
enforcement challenges, and regulatory overlaps.
The descriptive analysis method will help lay the
foundation of the research’ The primary sources
that underpin my analysis are the Commission
report titled Competition policy for the digi-
tal era published in 2019," as well as Ezrachi’s
research on competition law goals and the digi-
tal economy." Both works discuss the need for
new goals in the European digital competition
regulation. Guiseppe Colangelo’s “The European
Digital Markets Act and Antitrust Enforcement’
paper also served as a basis for my research since
it discussed the question of DMA enforcement.
Besides the primary sources, I gathered informa-
tion from various academic sources, institutional
and expert reports and the case law of the Euro-
pean and other international courts.

I chose the EU’s new digital market regulation
and the reason behind the latest policy change in
EU competition law responding to the digital era’s
challenges as my topic for the issue’s relevance. Its
relevancy is evident because the future is digital-
ised economy, and that future would be only safe
with a well-regulated digital market.

There are several reasons for digital leadership’s extraordinary durability. Digital marketplaces, for instance, have characteristics of
“tipping markets” or markets with a small number of players. These characteristics are the result of a combination of factors, includ-
ing (a) consumer inertia; (b) increasing returns to scale (because recommendation algorithms get better with more users); (c) low
marginal costs; and (d) strong direct and indirect network effects. Mario MARINIELLO és Julia ANDERSON: Regulating Big Tech: The
Digital Markets Act, Bruegel. The Brussels-Based Economic Think Tank (blog), 14 December 2021, https://www.bruegel.org/blog-
post/regulating-big-tech-digital-markets-act.

3

New platform regulations are inevitable and required in every substantial legal framework. The EU, and the two most significant

common law systems, the UK and the US legislators, agree that this intervention is needed, although their approach might differ, espe-

cially concerning enforcement. In all, there is a widespread consensus that ex-ante legislation must be taken against a particular subset

of behemoth online platforms to promote competition and fairness. Thomas ToMBAL: ‘Ensuring Contestability and Fairness in Digital

Markets through Regulation: A Comparative Analysis of the EU, UK and US Approaches, European Competition Journal 2022, (18,

n0.3)468-500, 465, https://doi.org/10.1080/17441056.2022.2034331. See also: Andras PUNKOSTY: Merre tart az eurdpai szintii plat-

fromszabalyozas? In Az internetes ptalfromok kora (ed. Torok -Zs6di), Ludovika Egyetemi Kiado, 2022. 176-192.

Nicholas WALLIMAN: Research Methods: The Basics: 2nd edition, London, Routledge, 2010, 10.

1% Jacques CREMER-Yves-Alexandre DE MoNTjoYE-Heike SCHWEITZER: Competition Policy for the Digital Era. - Final Report, Euro-
pean Commission, B-1049 Brussels: Publications Office of the European Union, 2019, https://data.europa.eu/doi/10.2763/407537.

' Ariel EzracHI: EU Competition Law Goals and the Digital Economy, SSRN Scholarly Paper, 2018.
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1. EU competition policies: a response to the
new digital era

This chapter presents the legislative back-
ground of the EU’s competition and briefly pres-
ents the EU’s transition to a new digital world.
After discussing the changes in competition policy
in the economy digitalisation process, it will anal-
yse the goals and methodologies of EU competi-
tion law to respond to the challenges in the digital
era.

1.1. The starting point of EU Competition Law

Since this paper aims to present a broader
context of its legal base of EU competition law, it
does not start with highlighting Articles 101 and
102 of the Treaty on the Functioning of the Euro-
pean Union'* (“TFEU”). Rather, it first presents
the values on what EU competition law is based.
In accordance with Article 2 of Treaty on Euro-
pean Union" (“TEU”), the “Union is founded on
the values of respect for human dignity, freedom,
democracy, equality, the rule of law, and respect
for human rights, including the rights of persons
belonging to minorities” All Member States share
these values in a society that values diversity,
non-discrimination, tolerance, justice, solidar-
ity, and gender equality."* The Union’s objectives
include advancing “the well-being of its peoples™,"”
“establishing an internal market”, and fostering
“the sustainable development of Europe based on
balanced economic growth and price stability, a
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highly competitive social market economy, aiming at

full employment and social progress”° and guaran-
teeing “an open market economy with free compe-
tition”"” among others.

Competition policy is one of the many tools to
advance and support the abovementioned objec-
tives.”® Pursuant to Protocol No. 27, which is
annexed to the EU Treaties, the internal market, as
provided in Article 3 of the TEU, “includes a system
ensuring that competition is not distorted.”" Even
though EU competition law has been interpreted
and clarified through case law and official publi-
cations throughout the years, it has been consis-
tently held that EU competition law also guards
“not only the interests of competitors or of consum-
ers, but also the structure of the market and, in so
doing, competition as such.”®® According to the
Court of Justice of the European Union (CJEU),
market competition is protected “as a means of
enhancing consumer welfare and of ensuring an effi-
cient allocation of resources.”*!

Additionally, promoting European market inte-
gration is an authentic indigenous goal.”> Given
that “the creation and preservation of an open
single market promotes an efficient allocation of
resources throughout the Community for the bene-
fit of consumers,” the Commission has emphasised
the complementary nature of this objective.”” The
Treaty-based competition rules must be inter-
preted in the light of the broader normative prin-
ciples of Europe in addition to these fundamental
goals because their nature is constitutional.**

12 Treaty on the Functioning of the European Union [2012] OJ C 326, 26.10.2012, 47-390.

3 Treaty on European Union [2012] O] C 326, 26.10.2012, 13-390.

4 Article 2 of the TEU.

15 Article 3.1 of the TEU.

16 Article 3.3 of the TEU.

17- Articles 119, 120, 127, 170, 173 of TFEU.

18 Ariel EzracHI: EU Competition Law Goals and the Digital Economy, SSRN Scholarly Paper, 2018, 3.

19 12008M/PRO/27 - EN, O] L 115, 09.05.2008, 0309 - 0309.

Communication from the Commission-Notice: Guidelines on the Application of Article 81(3) of the Treaty, OJ C 101, 27.4.2004,
97-118, paragraph 13. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52004XC0427%2807%29.

Judgement of 6 October 2009, GlaxoSmithKline Services Unlimited, C-501/06, P and C-513/06 P, and European Association of Euro
Pharmaceutical Companies (EAEPC), C-515/06 P, and Asociacion de exportadores espafioles de productos farmacéuticos (Aseprofar),
C-519/06 P, Joined cases C-501/06 P, C-513/06 P, C-515/06 P C-519/06 P, paragraph 63.

CVCE.EU by UNLLU: The Spaak Report (21 April 1956) - From the Messina Conference to the Rome Treaties (EEC and EAEC), https://
www.cvce.eu/en/education/unit-content/-/unit/1c8aa583-8ec5-41c4-9ad8-73674ea7f4a7/dee61d43-7dc3-4383-a3dc-eb1e9f2e78db.
Commission (fn 20) paragraph 13.

EzracHI (fn 11) 3.
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1.2. Changes in competition policy responding
to the economy digitalisation process

When it comes to anti-competitive practices,
the European competition regime is in charge of
regulating, as it allows the Directorate-General
for Competition of the European Commission
the authority to look into and, if necessary, sanc-
tion cartels, dominant practices, and anti-com-
petitive mergers on a European scale while also
outlawing unjustifiable state aid provided by
member states.”” Primary and secondary EU laws
control competition policy, and ex-post enforce-
ment is the main feature of that policy’s regulatory
framework.” The expansion of digital technolo-
gies is fuelling a “new global industrial revolution*
Consequently, a digital transformation occurred in
business operations with the arrival of giant digital
platforms capable of dominating their respective
platform ecosystems.”® However, those platforms
may restrict competition by limiting access to core
markets.” The same is the case in the Single Euro-
pean Market. The current business practices of
the digital giants, such as the ‘Big Five’ (Google,
Amazon, Meta, Microsoft, and Apple), put free
and fair competition in jeopardy.

Moreover, an absence of effective EU-level
regulation increases the likelihood of market frag-
mentation. The ‘Big Five’ and a few smaller plat-
form companies generate considerable wealth
for themselves and the economies in which they
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operate—however, the profound political impli-
cations of their market power challenge policy-
makers to develop appropriate responses.* It was
clear that an update to the Commission’s position
on the EU competition law’s renewal was required’!
since the slow-moving competition policy tools
are ill-equipped to address these digital concerns
thoroughly** In January 2019, Commissioner
Vestager claimed that competition policy could
not fully address new difficulties and that it was
unclear whether existing regulations should be
reinterpreted or new regulations should be added.*
According to the logic of the single market, addi-
tional regulations may be required to guarantee
contestability, justice, and innovation, as well as
the possibility of entering the market and public
interests beyond economic or competitive factors.*

The shift in approach mentioned before meant
the basis for a legislative proposal, the DMA, intro-
ducing a form of ex-ante regulation to supple-
ment the Commission’s ex-post competition
enforcement.”> However, why did the Commis-
sion propose completely new legislation instead
of updating the existing ones? In their article ‘Digi-
tal Single Market and the EU Competition Regime:
An Explanation of Policy Change’ Michelle Cini
and Patryk Czulno also asked this question and
investigated what policy changes caused the Euro-
pean Commission to aim to boost its traditional
ex-post competition enforcement against online

Michelle Cini-Patryk CzuLno: Digital Single Market and the EU Competition Regime: An Explanation of Policy Change, Journal of

European Integration 2022, (44, no. 1) 41-57, https://doi.org/10.1080/07036337.2021.2011260.
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European Commission: Shaping competition policy in the era of digitisation - Competition, 5 March 2019, https://ec.europa.eu/
competition/information/digitisation 2018/conference en.html.

MARINIELLO-ANDERSON (fn 7).

Commission (fn 25); In 2020, the Commission considered introducing a ‘New Competition Tool’ (NCT) to preserve undistorted compe-
tition in the internal market. By completing the current EU competition rules, the NCT would enable the Commission to address any
remaining competition issues that are not covered or cannot be addressed efficiently. Moreover, the NCT would not include fines,
would primarily permit prompt preventative action, and would let the Commission deal with the underlying causes of the identi-
fied competition issue. According to the logic of the single market, additional regulations may be required to guarantee contestability,
justice, and innovation, as well as the possibility of entering the market and public interests beyond economic or competitive factors.
European Commission, Directorate-General for Competition, Heike SCHWEITZER: The new competition tool: its institutional set up
and procedural design: expert study, Publications Office, 2020, 4, https://data.europa.eu/doi/10.2763/060011.

European Commission (fn 31).
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platforms with ex-ante regulation.’® They looked
into four potential change drivers, which serve to
explain the Commission’s decision to support a
new regulatory approach, thereby advancing inte-
gration in this policy area: (1) the proposed legis-
lation’s political, industrial, and digital contexts;
(2) the Commission’s own experience applying
competition law to contest the market power of
online platforms; (3) expert opinions and recom-
mendations; and (4) the impact and views of advo-
cates and stakeholder lobbyists.”

The authors found that the Commission’s
experience enforcing competition laws in digi-
tal marketplaces has not been positive.”®* While
this was not a sufficient motivator of change, it
was significant that the Commission doubted its
ability to control online platforms alone through
competition policy. Even when formal decisions
were made, enforcement was complicated, slow,
and not consistently effective. *

Moreover, while experts’ opinions differed
on whether there should be new legislation and
their recommendations regarding, for instance,
what structure the new regulation should take if
needed,® in the end, a substantial majority backed
stricter competition regulations. * However, some
were not in favour of possible new legislation.
For instance, the ‘Crémer Reportargued in over
the past sixty years, EU competition rules have
been offering a solid foundation for preserving
competition in a wide range of market environ-
ments.** They contended that despite the “revo-
lution” in digital technology, the fundamental
objectives of competition law do not require
revision. They added that the competition law

36

gration approach. CINI-CzuLNo (fn 25) 43.
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doctrine has changed and responded to various
issues and changing circumstances case by case
based on strong empirical evidence. At the same
time, coherent enforcement has been made possi-
ble by the enduring fundamental principles of EU
competition laws. Additionally, they expressed
their confidence in the fact that the fundamen-
tal principles of competition law, as embodied in
Articles 101 and 102 of the TFEU, continue to offer
a solid and sufficiently adaptable foundation for
defending competition in the digital era.

Cini and Czulno concluded on the third investi-
gated potential driver of policy change that despite
allegations of corporate lobbying power within the
Commission, the Commission’s lack of informa-
tion reliance® and split interests in the industry
worked against the dominance of large digital plat-
forms.*

In all, Cini and Czulno concluded in their
mentioned article that the policy shift stemmed
from opening both internal and external policy
windows and from a consensus among advisers
and experts in favour of ex-ante regulation and
member state rejection of other reform choices,
and this consensus affected the approach of the
decision-makers in the Commission.* In contrast,
despite their reputation as lobbying heavyweights,
the giant digital platforms could not defend their
interests and block the proposal of a new draft
regulation.* They also concluded that the political,
industrial, and digital environments were condu-
cive to policy change.*

Experts also expressed the necessity for a
new approach to competition policy in the UK
and Germany. A UK government-commissioned

Policy change is described in the article mentioned above as implementing a new governance framework and a revised market inte-

# Cini-CzurNo (fn 25) 51 and see more in David CoEn: ‘Lobbying in the European Union: Institutions, actors, and issues, Oxford
University Press, 2021, https://doi.org/10.1093/0s0/9780199589753.003.0001.
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Expert Panel first introduced an ex-ante strat-
egy to open competition in digital markets in
March 2019: the ‘Furman Report’* In this report,
Furman recommended that the UK adopt a proac-
tive approach that creates and upholds a clear set
of regulations to limit anti-competitive behaviour
by the most powerful digital platforms while elim-
inating structural barriers preventing effective
competition.*” It was suggested that digital plat-
forms holding a Strategic Market Status should
be subject to specific obligations independently
from assessing a competition law infringement.
As a result, the UK government has committed
to implementing a new national ex-ante regime
for digital markets, similar to what the Furman
Report originally proposed. *°

Moreover, Andreas Mundt, president of the
German competition authority (“Bundeskartel-
lamt”), emphasised the need for a new policy.”*
He expressed that since “traditional abuse control
can entail a lengthy process,” he believes that “a
certain degree of regulation and a strict applica-
tion of competition law, including stringent merger
control, is needed in order to prevent a “tipping” of
markets”.>*> The GWB, one of the most progres-
sive competition laws in the world, has been
updated by the Bundeskartellamt since 2017 to
keep up with the digital economic transforma-
tion.*® Its 10" amendment, with the newly intro-
duced Section 19a, brought the most significant
change: the modernisation of abuse control.”*
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This clause enables the Bundeskartellamt to step
in more forcefully when major digital enterprises
threaten the marketplace.”® When this paper was
written, the Bundeskartellamt had ongoing proce-
dures against digital gatekeepers such as Google
(Alphabet), Amazon and Apple.>*

2. Goals of EU competition law in the
challenging digital era

The goals of EU competition law collectively
embody the European competition law ethos.*”
This diversity is not without difficulty or conten-
tion; the different objectives have not always
been spelt out. This chapter presents a few, some-
times different, ideas on the new objectives of EU
competition law stemming from digitalisation. The
Crémer Report stated that particular platforms,
digital ecosystems, and data economy character-
istics require the adaptation and improvement
of established concepts, doctrines, and method-
ologies, as well as competition enforcement.*® In
Ezrachi’s opinion, the objectives of the European
Competition Law are not restricted to but primar-
ily focused on consumer welfare.” Besides that, the
author identified several other goals of EU compe-
tition law, as well, and examined how they might
mutate in the context of the digital economy.

8 Jason FurRMAN: Unlocking Digital Competition - Report of the Digital Competition Expert Panel, 2019, 3, https://assets.publishing.
service.gov.uk/government/uploads/system/uploads/attachment data/file/785547/unlocking digital competition furman review

web.pdf.
4 FURMAN (fn 48) 2.

% GOV.UK: Government Response to the CMA Digital Advertising Market Study, GOV.UK, https://www.gov.uk/government/publica-

tions/government-response-to-the-cma-digital-advertising-market-study. (29 January 2023).
! Andreas MuNDT-Thomas VINJE: Giving back to digital consumers, Concurrences, February 2022, N° 1, Art. N° 105066.

2. MUNDT-VINJE (fn 51).

* Bundeskartellamt: Digital Economy, https://www.bundeskartellamt.de/EN/Economicsectors/Digital economy/digital economy

node.html (26 February 2023).

5 Section 19a of the GWB, regarding abusive conduct of firms of paramount significance for competition across markets. The official
English translation is available at https://www.gesetze-im-internet.de/englisch gwb/englisch gwb.html (25 February 2023).

% Bundeskartellamt (fn 53).

* Bundeskartellamt: Digital Economy - Ongoing proceedings against large digital companies (as at: 01/2023), https://www.bundeskar-
tellamt.de/SharedDocs/Publikation/EN/Downloads/List proceedings digital companies.html;jsessionid=37F5D8ED01B9C2D-

7F22E9F020530A566.1 cid3812nn=10321672. (26 February 2023).
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2.1. Consumer welfare

Consumer welfare and well-being have always
been vital objectives of EU competition law.®* Also,
in the digital economy, the welfare effects on vari-
ous customer groups can be discussed using the
concept of consumer welfare,® and as such, it can
effectively address digital markets since they typi-
cally have multiple sides.®” The Crémer Report
also emphasised the importance of the consumer
welfare standard. In their view, the term broadly
refers to all “users”, which is especially important
in the digital economy, where platform policies
also impact “business users.”®> The Commission
stated in its General Guidelines that “the concept of
‘consumers” encompasses all direct or indirect users
of the products covered by the agreement, including
producers who use the products as an input, whole-
salers, retailers, and final consumers, i.e., natural
persons acting for purposes which can be regarded
as outside their trade or profession”**

Moreover, given the likelihood of error costs in
a rapidly changing world, reconsidering the time-
frame and the standard of proof is unavoidable.®
Due to technological advancements and shifting
business strategies, consumer welfare may face
other new challenges, such as the increased use
of the tracking and third-party tracking services
and their impact on the concentration of power
and the ability to take advantage of consumers.%
Another illustration that has recently sparked

% Commission (fn 20) paragraph 33.
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much discussion is the degradation of privacy
by market leaders and how that affects consumer
welfare. When the Bundeskartellamt began legal
action against Facebook in 2016 on the grounds
that it might have abused its market dominance
by violating data protection laws, it was a signifi-
cant step toward resolving these issues.®’

2.2. Special responsibility of dominant
undertakings

EU competition law (and within that Article
102 of the TFEU) “is not only aimed at practices
which may cause damage to consumers directly,
but also at those which are detrimental to them
through their impact on an effective competition
structure.”®® In the GlaxoSmithKline Services
Unlimited v Commission case, the CJEU held
that Article 101 of the TFEU “aims to protect not
only the interests of competitors or consumers, but
also the market structure and, in so doing, compe-
tition as such”® The broader prism provided by
the protection of an “effective competition struc-
ture” has significant effects in the context of the
digital economy.”” It offers a distinct mandate
for intervention that will not immediately affect
clients, and it enables the courts and competi-
tion authority to stop actions that would distort
competition in digital markets.”" This does not
imply stricter enforcement necessarily; instead, it
suggests a more thorough and perhaps practical
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examination of the impacts on the digital land-
scape.”” The focus is on the effects of online plat-
forms, intermediaries, and other economic actors
on the competition process. Although it is widely
acknowledged that not every exclusionary effect
harms competition,” unjustified distortions may
call for intervention. The focus on the competitive
process draws attention to potential applications
of networks, platforms, or data pools as barriers to
entry or growth or as a way to raise competitors’
costs. Data plays a more significant role in market
development and growth, emphasising its value as
a parameter in market analysis and the potential
for distorted competition.”

The consideration of choice in the digital
market is also evident. By increasing friction and
utilising deception, it can be used to determine the
ability of dominant players to reduce consumer
choice while maintaining the appearance of abun-
dance. The same applies when monopolising busi-
nesses limits competitors’” access by engaging in
anti-competitive behaviour or reducing interop-
erability. The perfect examples of these two types
of distortion to competition are the Google Search
(Shopping) case” and the decision of the Commis-
sion regarding Google’s Android-related actions.”
EU competition law provides appropriate inter-
vention benchmarks in these circumstances.”
Moreover, the viability of downstream markets,

EzracHI (fn 11) 8.
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end consumers, and input providers may be nega-
tively impacted by the actions of bottleneck digi-
tal players when upstream effects are taken into
account.”®

2.3. Efficiencies and innovation

Ezrachi also highlighted in his research effi-
ciencies and innovation as goals to consider when
regulating the digital market. Why? Innovation is
essential to market competition, so it should be
promoted, supported and fostered by competi-
tion law.”” Innovative market-stimulating tactics
increase consumer welfare, which may help
balance out declining marginal returns.** However,
apprehending dynamic changes is challenging for
enforcement in the digital age, and methodological
restrictions may make it more challenging to iden-
tify how particular behaviours affect innovation.
It can be difficult to tell pro-consumer innovation
from harmful innovation.®' On the one hand, some
have called for a more laissez-faire approach in the
case of merger review because ex-ante interven-
tion may stifle innovation.®* The risks associated
with large networks, data pools, and platforms, as
well as their effects on rival innovators, adjacent
markets, market-entry, the eradication of poten-
tial competition, and the markets tilting in favour
of the combined entity, have prompted some,
however, to call for closer examination.*

73 Judgement of 27 March 2012, Post Danmark A/S v Konkurrencerddet, C-209/10 , paragraph 20.
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2.4. Plurality, democratic values and economic
freedom

When businesses distort markets and infor-
mation flows and ultimately impact consum-
ers freedom, the value of plurality, democratic
values, and freedoms may support intervention.
It is noteworthy that stealth, one of the hallmarks
of online dystopia, is a characteristic that relates to
the expanding means for pursuing unwary users.
These include a wide range of sophisticated tech-
niques that allow businesses to covertly collect
user data, combine offline and online data, target
and influence user behaviour, and influence public
opinion.** The values mentioned above make
intervention easier when there are search engine
manipulation effects. Examples include the effects
of search engine manipulation, search suggestions,
and ranking biases. Due to their potential causal
connection to the outcomes of political elec-
tions,* these phenomena have only recently come
to light. However, tools used to increase network
and applications through behavioural manipula-
tion are illustrative,* and sophisticated manip-
ulation through filtering and ordering may go
largely undetected.” The exercise of power over
the design and functionality of the user interface
may impact user freedom and perception in a
space increasingly dominated by a small number
of powerful online gatekeepers.®
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2.5. Fairness and other goals

In the context of the digital economy, fairness
may also have a significant impact. It guides the
nature of interactions among customers, service
providers, and online platforms as an abstract
norm. It might favour intervening when dominant
online providers engage in discriminatory prac-
tices that result in almost-perfect price discrimi-
nation. When false information spreads online and
encourages or results in the distortion of compe-
tition, it may be used to justify intervention. It
also might come into play when improper data
handling and protection or privacy violations result
in unfair competition or exploitation.*” Commis-
sioner Vestager also emphasised the necessity for
fairness in competition law.”® However, whether
fairness has anything to do with competition law,
a field generally linked with economic efficiency
rather than social justice, is a subject that has schol-
ars and lawyers on edge.” The EU’s state-aid laws
are meant to prevent governments from giving
companies unfair advantages, not to push corpo-
rations to “pay their fair share of tax”*, according
to Vestager’s critics, who also claim that her fight
for fairness has no place in enforcement, particu-
larly when it comes to her investigation of multi-
national tax agreements.”

However, the digital world may raise other
crucial issues. On the one hand, market limits
might not be as well defined as in the economy
before digitalisation and might shift very quickly.**

Zeynep Turekcr: Opinion-Facebook’s Surveillance Machine, The New York Times, 19 March 2018, https://www.nytimes.

8 Robert EPSTEIN-Ronald E. ROBERTSON: The search engine manipulation effect (SEME) and its possible impact on the outcomes
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Accordingly, some insist that in digital markets,
there should be a greater emphasis on theories of
harm and the identification of anti-competitive
strategies rather than a lesser emphasis on market
definition analysis.”” On the other, the emergence
of the digital age necessitated the development
of new metrics for accurately measuring market
power.”® Market power, often associated with the
idea of an “unavoidable trading partner” and occa-
sionally referred to as “intermediation power” in
the context of platforms, can exist even in a frag-
mented market.”” Additionally, if data that market
entrants are not able to get access to offers a signif-
icant competitive advantage, its possession may
result in market dominance; thus, any discussion
of market power must consider the sustainability
of any differential access to data that the presumed
dominant firm has over its competitors on a case-
by-case basis.”

Nevertheless, in 2019, Commission President
von der Leyen emphasised in her political guide-
lines, among other things, the necessity for Europe
to take the lead in the transition to a new digi-
tal world.” She stated that from 2019 through
2024, the Commission would concentrate on
three primary goals to ensure that digital solu-
tions support Europe’s path to digital transfor-
mation that upholds European democratic ideals
and fundamental rights and benefits people.'® The
three key objectives are the following: (a) technol-

% CREMER-DE MONTJOYE-SCHWEITZER (fn 10) 3-4.
% CREMER-DE MONTJOYE-SCHWEITZER (fn 10) 4.
%7 CREMER-DE MONTJOYE-SCHWEITZER (fn 10) 4.
% CREMER-DE MONTJOYE-SCHWEITZER (fn 10) 4.
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ogy that works for people, (b) a fair and compet-
itive economy, and (c) an open, democratic and
sustainable society.'” These primary objectives
support a robust and competitive single market
“where enterprises of all sizes and industries may
compete on equal terms”.'”* Moreover, it will do so
while mastering and reshaping technology consid-
ering European values.'” An additional goal of the
von der Leyen Commission is to place Europe in
a position to establish the global conversation’s
trends. '

3. A new era in EU regulation in the digital
market: the Digital Markets Act

The Commission decided to use a new tool, the
DMA, to regulate the behaviour of platform busi-
nesses in the digital market. However, this notion
did not originate with the EU but started with the
UK’s Digital Competition Expert Panel Report, the
Furman Report. Only after this report, a proposal
for ex-ante legislation for significant online plat-
forms serving as gatekeepers, the DM A, was made
public by the European Commission in Decem-
ber 2020,' opposed to the opinion of the special
advisors on competition policy for the digital era
claiming that regulation was unnecessary because
modernised and strengthened competition law
would be sufficient to ensure fairness and contest-
ability in digital markets.'%

% Ursula voN DER LEYEN: Political Guidelines for the next European Commission 2019-2024 ; Opening Statement in the European
Parliament Plenary Session 16 July 2019 ; Speech in the European Parliament Plenary Session 27 November 2019, Directorate-Gen-
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3.1. The scope and implementation of the DMA

With the Commission’s proposal in 2020, a
new regulatory framework: the DMA, was born.
Article 114 of the TFEU, which gives legislators the
authority to adopt measures intended to approx-
imate national regulations and prevent regula-
tory fragmentation in the internal market, serves
as the legal foundation for the DMA. The regu-
lation entered into force on November 1, 2022,
and became applicable six months after, on May 2,
2023.'% Two overarching goals of the DMA are to
“ensure contestability and fairness for the markets in
the digital sector in general”'” The DMA addresses
two problems: high entry barriers and gatekeepers’
anti-competitive practices. It aims to solve these
issues by designating online gatekeeper platforms
and regulating their behaviour specifically.

The DMA targets providers of a closed list'"°
of “core platform services™'!! (CPS) who meet the
“gatekeeper” threshold.!"? The European Commis-
sion, on the other hand, has the authority to extend
this closed list by conducting a market investiga-
tion. Furthermore, ‘core platform service’ can refer
to any of the following: (i) online intermediation
services; (ii) online search engines; (iii) online
social networking services; (iv) video-sharing
platform services; (v) number-independent inter-
personal communication services; (vi) operating
systems; (vii) cloud computing services; and (viii)
advertising services provided together with any of
the CPSs listed in points (i) to (vii).

Ultimately, the Commission proposed a “three
criteria test” after considering various policy

17" Commission (fn 105).
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10 Article 17 of the DMA.
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options for the gatekeeper threshold. Specifi-
cally, an online platform will be considered to be
a gatekeeper if it meets the following three cumu-
lative criteria: (1) it significantly affects the inter-
nal market; (2) it runs a core platform service that
acts as a crucial gateway for business users to reach
end-users; and (3) it currently holds or can reason-
ably be expected to hold an established and stable
position in its operations.'* However, if three other
quantitative “presumption thresholds™'* are met,
which have been established to simplify the eval-
uation of the existence of a gatekeeper position, it
is assumed that the three qualitative criteria are
satisfied. So, when a provider of CPSs reaches the
quantitative thresholds, the DMA creates a rebut-
table presumption that the qualitative criteria are
satisfied. The first qualitative criterion is defined
quantitatively as an annual turnover of €7.5 billion
or a market capitalisation of €75 billion, provid-
ing the same CPS in a minimum of three EU
Member States (first quantitative threshold). The
second threshold is met if the CPS has at least 45
million monthly active end-user base and 10.000
yearly active business users. The third quantitative
threshold is only met if the second criterion has
been met over three consecutive years. However,
the potential gatekeepers can “manifestly call into
question” the assumption and present evidence
that they should not be designated as gatekeep-
ers because of exceptional circumstances despite
meeting all the requirements.'"

Article 2.2 of the DMA. See articles 2.5 to 2.11 for the definitions of each of these services.
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Table 1: Qualitative criteria and quantitative thresholds for gatekeeper designation''s

Qualitative criteria (Article 3.1 DMA) Quantitative thresholds (Article 3.2 DMA)

1.The undertaking has a significant impact on the internal market.

2.The undertaking provides a CPS, which is an important gateway for business
users to reach end users.

3. The undertaking enjoys an entrenched and durable position.

Moreover, the Commission would continue to
have the authority to withdraw (or establish) “gate-
keeper” status through qualitative assessment.'"’
Articles 9 and 10 of the DMA also contemplate
the potential of suspending or excluding a “gate-
keeper” from one or more commitments. Addi-
tionally, the Commission would be able to modify
the thresholds in response to technological
advancements''® and carry out market research to
identify new gatekeepers.'® It is essential to high-
light that the DMA does not “prescribe specific
outcomes” but seeks to safeguard the competition
within the internal market.'* Thus, the Commis-
sion does not propose to govern big tech as natural
monopolists, since being successful is not illegal,
but rather to ensure that it never has to."”! Then
why are online gatekeepers a source of concern?
Because the strategies that guarantee their success
may become illegal. The DMA would control the
behaviour of gatekeepers while pressuring them to
proactively open up to more competition. Articles
5 to 7 of the DMA list the obligations and prohibi-
tions, and they are based on current competition
law decisions. As of March 2024, all obligations

1. The undertaking has either an annual turnover above EUR 7.5 billion in
each of the last three financial years or market capitalization or equivalent fair
market value above EUR 75 billion in the last financial year and it provides the
same CPS in at least three Member States of the European Union.

2.The CPS has at least 45 million, monthly active end users and at least 10,000
active business users located or established in the EU.

3. Threshold (2.) above relating to the CPS has been met in each of the last
three financial years.

will be enforceable on designated “gatekeepers.”
Those who violate the obligations face penalties
of up to 10% of their annual turnover, and repeat
offenders risk being broken up. The Commission
may also revise Articles 5 and 6 responsibilities
and prohibitions through delegated acts, and with
the help of this clause, the DMA will be “future-
proof”'#

3.2. Enforcement challenges and regulatory
overlap

Notwithstanding the DM A’ rationalisation and
legal grounding, there is a risk that the European
legal system may become more fragmented than it
was in the pre-DMA era due to “[iJntersection with
the substance and scope of EU competition law”.'*
Despite the initiative’s potential, it is currently
unclear how the DMA fits into the broader regu-
latory system.'** This uncertainty is perpetuated by
the DM A distinction from sector-specific regu-
lation and the fact that it is not a competition law
tool from a formal point of view.'* As Commis-
sioner Vestager emphasises that the DMA is “[...]
not a competition law instrument” in one of her

!¢ Table made by the author. Source: White & Case LLP, https://www.whitecase.com/sites/default/files/2022-11/the-digital-markets-

act-alert-tab-v3.pdf.
17 Article 4 of the DMA.

118 Recital 22 of the DMA.

19 Article 19.3 of the DMA.

120 MARINIELLO-ANDERSON (fn 7).
121 MARINIELLO-ANDERSON (fn 7).
122 Article 12 of the DMA.
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125 Bgems (fn 124) 2.
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speeches,'*® the EU legislators do not regard the
DMA as a component of “traditional” competition
legislation.'” However, since the DMA shares the
objectives and legal interests of EU competition
law,'*® the upcoming European regime appears to
conflate regulation and antitrust by blurring the
line between their features and objectives.'®

Moreover, the DMA’s ex-post enforcement
necessitates a thorough, case-by-case analysis of
frequently complex circumstances."*® The Euro-
pean Commission has extensive investigative
and enforcement authority under the DMA."!
In contrast to the usual decentralised or paral-
lel antitrust enforcement at the national level, the
DMA seeks to centralise its implementation and
enforcement at the EU level."** Nonetheless, the
DMA is founded on the explicit premise that the
platform economy faces particular difficulties and
systemic problems that the application of compe-
tition law alone cannot satisfactorily resolve.”” In
its Preamble, the EU legislator acknowledged that
the DM A’ goals complement those of the compe-
tition laws; thus, traditional antitrust laws remain
relevant in addition to the DM A’s supplementary
role.”** Nonetheless, their applicability should not
impact the obligations placed on gatekeepers by
the legislation and their uniform and efficient
implementation.'*

While the DMA forbids Member States from
placing additional restrictions on designated gate-
keepers to ensure competitive and fair markets,
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it does not prevent Member States from plac-
ing restrictions based on EU or even domestic
competition laws if it complies with Regulation
(EC) No. 1/2003."*¢ For instance, it is feasible to
impose duties simultaneously under the DMA
and Section 19a of the German Competition
Act, which is directed at similar platforms.'*” At
best, this parallel imposition weakens the internal
market; at worst, it results in incompatibility. As a
result, the issue that arises at the point where the
DMA and competition law regulations cross is the
potential for legal issues to occur when the DMA
and competition law rules are applied concur-
rently, including potential violations of the ne bis
in idem principle.'*®

Summary

First, this study discovered that four potential
change drivers influenced the Commission’s deci-
sion to support a new regulatory approach: (i) the
political, industrial, and digital contexts; (ii) the
Commission’s own experience using competition
law to challenge the market dominance of online
platforms; (iii) professional opinions and recom-
mendations; and (iv) the influence and view-
points of advocates and stakeholder lobbyists.'**
Although there were conflicting views on whether
additional legislation was necessary, a large major-
ity supported tighter competition laws.'* It was
discovered that the policy change resulted from

126 Margrethe VESTAGER: Competition in a Digital Age, European Internet Forum, 17 March 2021, https://ec.europa.eu/commission/
commissioners/2019-2024/vestager/announcements/competition-digital-age .

127 BEems (fn 124) 3.

128 Heike SCHWEITZER: The art to make gatekeeper positions contestable and the challenge to know what is fair: a discussion of the Digi-
tal Markets Act proposal, Zeitschrift fiir Europdisches Privatrecht, 202, (No. 3), 503-544.

12 COLANGELO (fn 123) 4.
130 Recital 5 of the DMA.

BB Recital 80 of the DMA.
132 COLANGELO (fn 123) 4.
133 COLANGELO (fn 123) 3.

13 Alexandre DE STREEL-Pierre LAROUCHE: The European Digital Markets Act Proposal: How to Improve a Regulatory Revolution,

Concurrences Review, s1 May 2021, (No. 2-2021), 55.
135 CoLANGELO (fn 123) 4.

1% Recital 10 and Article 1.6 of the DMA; Article 3.2 of Council Regulation (EC) No 1/2003 of 16 December 2002 on the Implementa-
tion of the Rules on Competition Laid down in Articles 81 and 82 of the Treaty, OJ L 148, 11.6.2009, 1-4, http://data.curopa.eu/eli/

reg/2003/1/2009-07-01.
137 Section 19a of the GWB (fn 48).
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member states rejecting other reform options and
a consensus among advisors and experts favour-
ing ex-ante regulation resulting in the birth of the
DMA.'"*! Also, it concluded that policy change was
supported by the political, business, and techno-
logical environments.'**

Second, it concluded that the welfare and
well-being of consumers are the main emphases
of EU competition law, as the Crémer Report also
emphasises its importance since online platforms
have considerably improved customer well-be-
ing.'* By focusing on potential uses of networks,
platforms, or data pools as roadblocks to entry
or growth or as a tool to raise competitors’ costs,
EU competition law seeks to defend the market
structure and competition,'** and data can be a
helpful element in market analysis and potentially
create unfair competition. As Ezrachi highlighted,
the value of plurality, democratic principles, and
economic freedom may warrant intervention
when firms distort markets and information flows
and eventually affect consumers’ freedom.'**> The
ability of dominant businesses to limit customer
choice while keeping the image of abundance can
be assessed by considering choice in the digital
market, which is crucial.'* In these situations,
EU competition law offers acceptable interven-
tion standards, and goals to consider when regu-
lating the digital market include efficiency and
innovation.'”” In the digital era, it can be difficult
for enforcers to recognise dynamic changes, and
methodological limitations might make it impos-
sible to distinguish between innovation that bene-
tits consumers and innovation that harms them.'*
According to Commissioner Vestager, fairness is

4l Cini-CzurNo (fn 25) 51-53.
12 Cini-CzurNo (fn 25) 51.
43 CREMER-DE MONTJOYE-SCHWEITZER (fn 10) 3.
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also a crucial component of the EU’s legislative
framework for competition, although it is contro-
versial.'*

The von der Leyen Commission emphasises
that Europe must bear the leadership in navigat-
ing the shift to a new digital era while promoting
a strong and vibrant single market.'** A new regu-
latory structure, the DMA, was created to comple-
ment its ex-post competition enforcement against
online platforms with ex-ante regulation address-
ing two problems: high entry barriers and the
anti-competitive behaviour of gatekeepers." It is
directed at suppliers of “core platform services” on
a restricted list who satisfy the “gatekeeper” stan-
dard, as determined by a “three criteria test”, so
that it (i) significantly affects the internal market,
(ii) it runs a core platform service, and (iii) it
currently holds or can reasonably be expected to
hold a stable position."** By initiating a market
investigation, the Commission may broaden this
list. The three qualitative requirements are consid-
ered if three additional quantitative “presumption
thresholds” are reached.'”® By regulating gatekeep-
ers’ actions and aggressively encouraging them
to become more open to competition, the DMA
hopes to protect competition within the internal
market. The requirements and prohibitions listed
in Articles 5 to 7 of the DMA will be binding on
selected “gatekeepers.” Repeat offenders run the
prospect of being disbanded, and penalties for
violations can reach 10% of the offender’s yearly
turnover. The Commission can craft the DMA
“future-proof” by amending Articles 5 and 6’s obli-
gations and prohibitions by delegated acts.'**

14 GlaxoSmithKline Services Unlimited, C-501/06 (fn 17) paragraph 63.

15 EzrAcHI (fn 11) 15.
146 EzracHI (fn 11) 8.

47 EzrAcHI (fn 11) 11.
1“8 EzrAcHI (fn 11) 11.

% voN DER LEYEN: Speech in the European Parliament Plenary Session 27 November 2019 (fn 99) 37.
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The study’s final finding was that the DMA
project has potential. Still, because it differs from
sector-specific regulation and relies on ex-post
enforcement, it is unclear how it fits into the
larger regulatory structure. Under the DMA, the
Commission has broad investigative and enforce-
ment powers and is working to centralise its
application and enforcement at the EU level. If
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it complies with Regulation (EC) No. 1/2003, it
does not exclude Member States from imposing
restrictions based on national or EU competition
legislation.”> When the DMA and competition law
regulations are enforced simultaneously, this could
result in legal problems, including possible viola-
tions of the ne bis in idem principle.'*®

155 Recital 10 and Article 1.6 of the DMA; Article 3.2 Council Regulation (EC) No 1/2003 (fn 136).

156 AKMAN (fn 123) 3.



Abstract: There are provisions on cartels in a number of areas of law, such as public procurement law, compe-
tition law and, last but not least, criminal law. The competition supervision proceedings initiated in connection
with the cartel and the criminal proceedings show an extraordinary number of points of connection. Criminal
proceedings are often preceded by the initiation of competition supervision proceedings, but it is even more im-
portant that the evidence uncovered in criminal proceedings can also be used in competition supervision pro-
ceedings. Evidence gathered in criminal proceedings through secret information gathering may be used in the
competition supervision procedure if the criminal court has established the legality of such information collec-
tion, the evidence concerned has been lawfully provided, and the party was able to learn about it in the compe-
tition supervision procedure and submit its comments.
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straint of Competition in Public Procurement and Concession Procedures, inquiries.

“(1) The economy of Hungary shall be based on
work which creates value, and on freedom of enter-
prise.

(2) Hungary shall ensure the conditions for fair
economic competition. Hungary shall act against
any abuse of a dominant position, and shall protect
the rights of consumers.”™

1. Introduction

Recent developments have shown that the
Hungarian Competition Authority (“GVH”) can
now convict infringing companies on the basis of
secret recordings, making it much easier to prove
infringements of competition law. In recent years,
there have been two important changes that clearly
rewrite the previous evidence of competition law:
on the one hand, from January 2021 according

to the amendment of the Competition Act, GVH
may also use secret recordings made by natural
or legal persons to prove an infringement, and on
the other hand, according to a Curia judgment,
a secret eavesdropping recording obtained in the
context of criminal proceedings can also be used
in administrative proceedings. These innovations
significantly facilitate the problem of proving
cartels.’ The topicality of my research topic also
lies in the novelty of these two amendments, since
their impact on jurisprudence is only unfolding.
Article 101(1) of the Treaty on the Function-
ing of the European Union provides that “[t]
he following shall be prohibited as incompatible
with the internal market: all agreements between
undertakings, decisions by associations of under-
takings and concerted practices which may affect
trade between Member States and which have as

' PhD student, Faculty of Law, University of Pécs, e-mail: ripszam.dora@pte.hu.

2 Article M of the Fundamental Law of Hungary (25 April 2011).

* Deloitte: Titkos felvételek alapjan is biintethet6k a kartellez6 cégek (Cartel companies can also be punished based on secret recordings)
https://www?2.deloitte.com/hu/hu/pages/jog/articles/titkos-felvetelek-buntetheto-kartellezo-cegek.html.
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their object or effect the prevention, restriction or
distortion of competition within the internal market
[...]”.* According to the Article 102, “[a]ny abuse
by one or more undertakings of a dominant posi-
tion within the internal market or in a substantial
part of it shall be prohibited as incompatible with
the internal market in so far as it may affect trade
between Member States.”

Part One of the Competition Act defines vari-
ous competition prohibitions,® Section 420 of the
Criminal Code lays down fact of Agreement in
Restraint of Competition in Public Procurement
and Concession Procedures. Hungarian criminal
law regulates the punishable actions restricting
competition in a single fact.

The ECN+ Directive states that “[e]vidence is
an important element in the enforcement of Arti-
cles 101 and 102 TFEU. NCAs should be able to
consider relevant evidence, irrespective of whether it
is written, oral, or in an electronic or recorded form.
This should include the ability to consider covert
recordings made by natural or legal persons which
are not public authorities, provided those recordings
are not the sole source of evidence. This should be
without prejudice to the right to be heard and with-
out prejudice to the admissibility of any recordings
made or obtained by public authorities. Similarly,
NCAs should be able to consider electronic messages
as relevant evidence, irrespective of whether those
messages appear to be unread or have been deleted.”

With my research, I would like to use legal
interpretation as a tool for law enforcement in the
field of the use of evidence gathered in criminal
proceedings through secret information gathering
in competition supervision proceedings. The study
is descriptive and based on secondary research, for
which I have used both primary and secondary
sources. In the course of my research, I primar-
ily reviewed the relevant domestic and interna-
tional legal sources, judgments, decisions and

Article 101(1) TFEU.
Article 102 TFEU.

-

w

o
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studies related to the topic. My aim is to provide a
comprehensive regulatory overview of the use of
evidence collected during the course of criminal
proceedings in the course of secret information
gathering in competition supervision proceedings
in Hungary.

In my study, firstly, the relationship between the
competition supervision procedure and criminal
proceedings will be outlined, then the evidence
that can be used in the competition supervision
procedure will be presented, with particular regard
to the evidence uncovered during the criminal
proceedings, then the question of the legality of
the secret information gathering and the transfer
of data obtained in criminal proceedings will be
discussed, and finally I am dealing with the ques-
tion of the accessibility of the evidence form secret
information gathering.

2. Relationship between competition
supervision proceedings and criminal
proceedings

In the case that we examine an area of law in
connection with a specific legal institution or legal
phenomenon, we must also pay attention to the
relationship of the examined area to other areas of
law, and whether it has any effect on other areas
of law.*

There are provisions on cartels in a number of
areas of law, with the exception of constitutional
law, public procurement law, competition law and,
last but not least, criminal law.

Pursuant to the Public Procurement Act “[w]
here a contracting authority experiences an obvi-
ous breach of the provisions set out in Article 11 of
the Hungarian Competition Act (Act LVII of 1996
on the Prohibition of Unfair and Restrictive Market
Practices; hereinafter referred to as: the ‘CA), as
well as the provisions set out in Article 101 of the

Prohibitions in Part One of the Act LVII of 1996 on the Prohibition of Unfair and Restrictive Market Practices: Prohibition of Unfair

Competition (Chapter IT), Prohibition of Unfair Manipulation of Business Decisions (Chapter III), Prohibition of Agreements Restrict-
ing Economic Competition (Chapter IV), Prohibition of Abuse of a Dominant Position (Chapter V), Control of Concentration of

Undertakings (Chapter VI).

~

Directive (EU) 2019/1 of the European Parliament and of the Council (11 December 2018), Recital (73).

$ JunAsz Agnes: Kozbeszerzés a versenyjog hatdran, Miskolci Jogi Szemle, 2010. 135.
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TFEU or it has a sound reason to assume it in the
course of its procedure, the contracting authority
shall notify the Hungarian Competition Authority
thereof in accordance with the provisions of the CA
regarding notification or complaint.”®

The Public Procurement Act establishes two
cases of the contracting authority’s obligation to
notify: in one case, it is a matter of a noticeable
understanding of the provisions of competition
law, while in the other case it is a suspected cartel
(that is, the contracting authority undertakes the
relevant competition law violation thoroughly).
The text of the legislation raises the question:
when should the violation be considered obvious?
According to the ministerial explanatory memo-
randum of Act CVIII of 2008, the existence of
concrete evidence makes the infringement appar-
ent.!’ Based on the judgment of the Curia, there
are reasonable grounds for suspecting collusion
by the fact that the tenderers, who are in princi-
ple independent of each other, calculated works
that are technically complex, demanding and less
complex, and therefore obviously less costly, with
a difference of the same proportion and the same
proportion within a tender."

It is essential that, despite the fact that the
obligation to indicate is laid down in the Public
Procurement Act and the subject of the obligation
is the contracting authority within the meaning
of the Public Procurement Act," it is based on an
infringement of competition law detected in the
course of the public procurement procedure, the
rules for notifying the contracting authority are
no longer contained in the Public Procurement
Act, but in the Competition Act."* The submission
of a complaint or report does not automatically

° Section 36(2) of the Act CXLIII of 2015 on Public Procurement.
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result in the initiation of a competition supervi-
sion procedure, the GVH orders an investigation
in the event that the detected activity, behavior or
condition is Competition Act (or the provisions
of the Competition Act and the EU competition
law), the conduct of the procedure falls under the
competence of the GVH and the protection of the
public interest makes the action of the office neces-
sary.”” It is also important that the competition
supervision procedure initiated on the basis of the
contracting authority’s signal does not suspend the
ongoing public procurement procedure.'

The Hungarian Competition Authority ex
officio orders an investigation into the alleged
existence of market practices within its compe-
tence, prohibited by the EU competition rules and
Competition Act, such as unfair manipulation of
business decisions, abuse of a dominant position
and restrictive economic competition, as well as
infringements falling within its competence under
other laws (abuse of significant market power,
unfair commercial practices).!”

According to the Criminal Procedure Act,
“(1) Any person may file a crime report regarding
a criminal offence subject to public prosecution. (2)
A member of an authority, a public officer, and, if
required by law, a statutory professional body shall
file a crime report regarding a criminal offence
subject to public prosecution it becomes aware of
in its official competence or in his official capacity,
respectively.®

In view of the above, the contracting authority
is therefore obliged to report the cartel detected in
a public procurement procedure to the Hungarian
Competition Authority (but, as we have seen, it can
also initiate the procedure ex officio), a member of

' Ministerial explanatory memorandum of Act CVIII of 2008 amending Act CXXIX of 2003 on Public Procurement.

"' See JunAsz (7.1j.) 146.
2 Kf.II1.37.522/2019/10.

13

" See JunAsz (7.1j.) 146.

15

felugyeleti eljaras.
16 See JunAsz (7.1j.) 146.

Sections 5-7 of Public Procurement Act define the scope of contracting authorities.

GVH: Versenyfeliigyeleti eljaras (Competition supervision proceedings) https://www.gvh.hu/jogi hatter/gvh_eljarasrendje/verseny-

7 GVH: Versenyfeliigyeleti eljards (Competition supervision proceedings) https://www.gvh.hu/jogi hatter/gvh eljarasrendje/verseny-

felugyeleti eljaras.

18 Section 376 of Act XC of 2017 on the Code of Criminal Procedure.
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which - in view of the fact that GVH is an author-
ity with national competence' - is obliged to file
a complaint if it can be assumed that the act in
question constitutes the facts of the Agreement in
Restraint of Competition in Public Procurement
and Concession Procedures.

Competition law, as a set with its own entity
and independent professional law, is surrounded
on all sides. The line separating the boundaries is
sometimes very narrow, so it is not always easy to
judge whether we are still on the ground of compe-
tition law, or already on the basis of administra-
tive law, civil law or criminal law, not to mention
that the provisions of the branch of law and the
specialised branches can be applied side by side
and collectively,?® what is more, the initiation of
criminal proceedings is usually preceded by a
complaint by the competition authority and its
notification to the investigating authority.*!

The Constitutional Court in its decision refer-
ring to the practice of the European Court of
Human Rights, the Court of Justice of the Euro-
pean Union, General Court and the Constitutional
Court, emphasized that the outcome of official
proceedings in cartel cases for the person subject
to the proceedings in many respects it may result
in similar disadvantages to a criminal conviction,
however, in competition cases, the Economic
Competition Authority decides on the guilt of
non-natural persons.*
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3. Usable evidence in the competition
supervision proceedings

On 4 February 2019, the ECN+ Directive
entered into force, which gave Member States two
years to transpose its provisions into national law.
In the spring of 2019, the Ministry of Justice, which
is responsible for the codification of the field of
law, started to develop the standard text transpos-
ing the Directive with the involvement of experts
from the Hungarian Competition Authority.®

Act XIX of 2020 introduced the possibility of
proof by hidden recordings in the Competition
Act.*

The procedural provisions of the Directive,
which define the evidence use and access possi-
bilities of the national authorities, aim to standard-
ize and strengthen the powers of investigation, so
it was justified to express the possibility of access
to electronically stored data and information inde-
pendent of its availability*, and to settle the use
of hidden recordings taken by a non-authority as
evidence®. In that case, the ECN+ Directive clar-
ified that national competition authorities should
be allowed to use the recordings at their disposal
as evidence. However, Section 16 of of Act XIX of
2020 also lays down a limitation as a kind of guar-
antee rule in relation to the usability of hidden
recordings, according to which they cannot be the
sole evidence of infringement.”’

The Competition Act states that “[a]ny evidence
that is suitable for the clarification of the facts of
the case may be used incompetition supervision
proceedings.” A covert recording made by natural

GVH: A hivatal jogallasa, szervezete (Legal status and organisation of the Office) https://www.gvh.hu/gvh/gvh jogallasa szervezete.
BikEs Adam: A fogyasztok érdekeit és a gazdasagi verseny tisztasagat sérté blincselekmények (Crimes affecting consumers’ inter-
ests and the fairness of economic competition) In: PoLT Péter (ed.): A Biinteté Torvénykonyvrél sz6lé 2012. évi C. torvény Nagyko-
mmentdrja, OPTEN, Budapest, 2016, 1464. Quote: Szab6 Zsolt Tibor: Egy 4j torvényi ténydllas sziikségességérol — avagy a ,versenyt
korlatoz6 megéllapodas a kozbeszerzési és a koncesszios eljarasban” biincselekmény margojara (The need for a new statutory situ-
ation - or the ’Agreement in Restraint of Competition in Public Procurement and Concession Procedures’ - to the margins of the
offence), Pro Futuro, 2019. 99.

$zaB6 (18. 1j) 99.

KfIV.37.468/2019/17.

NAGY Krisztina - ORBAN Szilvia: A felkésziilés jegyében — az ECN+ irdnyelvet atiilteté rendelkezések ismertetése (In the spirit of pre-
paration - description of the provisions transposing the ECN+ Directive), Versenytiikor, 2020. 46.

Act XIX of 2020 on the amendment of certain acts in connection with the entry into force of Act CVII of 2019 on bodies with special
status and the status of their employees and for the purpose of harmonising legislation.

Section 17 of Act XIX of 2020.

* Section 16 of Act XIX of 2020.

7 See NAGY - ORBAN (21. ]j.) 49.

2

S

2

2!

[N

23

2

=

2!

G


https://www.gvh.hu/gvh/gvh_jogallasa_szervezete

2023/KULONSZAM VERSENYTUKOR

or legal persons can be taken into account if it is
not the only evidence of the violation. “Evidence
obtained by the Hungarian Competition Authority
or any other authority by the violation of any legal
regulation shall not be admissible as evidence.”28

According to the Competition Act Explanatory
Memorandum, the ECN+ Directive recognised
that the prevalence of digital recording technolo-
gies combined with the public policy objective of
increasing the enforcement efficiency of competi-
tion authorities are arguments that make it neces-
sary to regulate the usability of hidden recordings
made by the defendants. The provision is neces-
sary mainly because, in the digital age, the compe-
tition authority can obtain facts and data that
could not be used until now during an on-the-
spot inspection. National competition authorities
have followed different enforcement practices as
regards the use of hidden recordings made by natu-
ral or legal persons who are not public authorities
as evidence in competition supervision proceed-
ings. The ECN+ Directive clarifies that it should be
possible to take into account as evidence a hidden
recording made by natural or legal persons where
it is not the sole evidence of an infringement,
thereby striking a balance between the interest of
the competition authority in obtaining evidence
and the right of the defendants to a fair trial, as
it ensures that GVH continues to have to use the
usual thoroughness to establish an infringement
to reveal the facts of the case.”

In my study, I will go on to review the special
rules for evidence collected in the course of secret
information gathering in criminal proceedings.

Secret information gathering is an intrusion
into the privacy of the person affected by it.*
According to the Criminal Procedure Act, “[t/he
use of covert means a special activity carried out by
authorised organs in the criminal proceedings with-

% Section 64/A(1) of the Competition Act.

Justification of the Competition Act.

30 KfIV.37.468/2019/17.

31 Section 214(1) of the Criminal Procedure Act.

32 Section 64/A(1) of the Competition Act.

3 Decision no. 3291/2021. (VIL. 22.) of the Constitutional Court.
3 Section 214(2) of the Criminal Procedure Act.

% EBH2018. K.1.

% Kf.IV.37.468/2019/17.
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out the knowledge of the persons concerned, as such
means restrict the fundamental rights of persons to
the privacy of homes, personal secrets, the confi-
dentiality of correspondence, and the protection of
personal data.”!

4. Legality of the secret information
gathering

The Competition Act states that “[eJvidence
obtained by the Hungarian Competition Authority
or any other authority by the violation of any legal
regulation shall not be admissible as evidence.”?,
thus, the most important condition for the use
of evidence from secret information gathering in
criminal proceedings is that the secret informa-
tion is collected lawfully.

It is also clear from the ruling of the Court of
Justice of the European Union that a review of the
legality of evidence from secret information gath-
ering is relevant for the assessment of evidence.”

Covert means may be used by authorised
organs for the purpose of carrying out their law
enforcement tasks as defined by the law applica-
ble to them only in accordance with the rules set
out in Act XC of 2017.**

According to the Curia, the review of the legal-
ity of evidence from secret information gather-
ing, the procedural regime under which the court
may carry out such an examination, and whether
the administrative court has the legal authority to
examine it, is of importance for the assessment of
evidence.”

The review of the legality of evidence from
secret information gathering is important because
the use of unlawfully obtained evidence is, in the
view of the Curia, incompatible with the princi-
ple of due process, even if the guarantees other-
wise apply.”® In this regard - as we have seen - the
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Competition Act also lays down a ban.” In accor-
dance with the principle of national procedural
autonomy, in the absence of Union law on this
subject, it is for the domestic legal order of each
Member State to designate the competent court or
tribunal and to lay down the procedural rules for
bringing an action before the courts with a view
to ensuring that the rights of individuals deriv-
ing from Union law are protected.”® The proce-
dure for examining the legality which may take
place - therefore, by virtue of the autonomy of the
Member States (point [113] of the judgment in the
Akzo Nobel case) - does not fall within the scope
of EU law.”

In view of the fact that the secret information
gathering precludes the possibility of an effec-
tive remedy, verification of the legality of obtain-
ing evidence should take place only within the
framework of criminal proceedings. The Curia
points out that the investigating judge decides
,only” on the possibility of using the results of the
secret information gathering as evidence in crim-
inal proceedings - the so-called ,open extraction
procedure’ - but this is not yet sufficient to make
them freely usable in tax authority proceedings,
because - according to the Act XC of 2017 - “[a]
fact originating from a means of evidence may not
be taken into account as evidence if the court, the
prosecution service, the investigating authority,
or another authority referred to in paragraph (2)
acquired the given means of evidence by way of a
criminal offence, a material violation of the proce-
dural rights of a person participating in the crimi-

nal proceeding, or in any other prohibited manner.”

(previously, Section 78(4) of Act XIX of 1998 on
Criminal Procedure contained this clause). This
provision serves as a procedural sanction for an
infringement of the law in the taking of evidence,
and therefore the court must also examine with

%7 Section 64/A(1) of the Competition Act.
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particular care the circumstances in obtaining the
evidence when making a decision on the merits,
i.e. it ultimately decides on the legality of the
evidence used.*

It also follows from the foregoing that the
review of the legality of evidence from secret infor-
mation gathering can only be carried out by the
criminal court on the basis of a statutory mandate,
and that the courts dealing with administrative
matters do not have the right to do so.*

It is clear from the judgment in WML case
(C-419/14 [ECLI:EU:C:2015:832]) that, by consid-
ering the use of evidence from parallel unsealed
criminal proceedings to be admissible, it also does
not support the requirement for an administra-
tive procedure to use evidence only if a final deci-
sion has already been taken as to its acquisition
- and legality .*2

b. Legality of the transfer of data obtained
in criminal proceedings

Pursuant to the Competition Act, “[t]he provi-
sions of this Act shall apply to competition supervi-
sion proceedings. The provisions of the GRAP Act
shall apply to competition supervision proceedings
if expressly provided for in this Act.

(2) The provisions of the GRAP Act shall apply,
in accordance with the provisions of this Act, to [...]

d) inquiries™

The authority may inquiry another organ or
person if the particulars or documents required in
the course of the proceedings are held by another
person.** The Administrative Procedure Act
although it does not expressly regulate interna-
tional legal assistance, paragraph 25 also consti-
tutes a legal basis for international, foreign inquiry.
According to the Administrative Procedure Act’s
grounds, the law uses the term requested organ

¥ Case C-550/07 P - Judgment of the Court (Grand Chamber) of 14 September 2010: Akzo Nobel Chemicals Ltd and Akcros Chemi-

cals Ltd v European Commission, ECLI:EU:C:2010:512.
3 KfIV.37.468/2019/17.
40 EBH2018. K.1.
41 EBH2018. K.1.

2 KopAcsl Istvan: Bizonyitékok felhasznélhatdsaga versenyfeliigyeleti eljarasban (Use of evidence in competition supervision proceed-

ings), Versenytiikor, 2018. 30.
# Section 46 of the Competition Act.

4 Section 25(1) of the Act CL of 2016 on the Code of General Administrative Procedure.
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instead of the requested authority, thus covering
a wider scope than the scope of the Administra-
tive Procedure Act, so that it is possible to contact
not only an authority, but also an organization or
person (foreigners) that is not a public authority.
In order to clarify the facts of the case, it is not
uncommon in practice, for example, to ask courts
for data and information in court files.* So the
Administrative Procedure Act creates the possi-
bility of the GVH approaching a court.

To the extent and for the period required for
performing its tasks, the court, the prosecution
service, a notary, a court bailiff, the national tax and
customs authority, a probation officer, a preven-
tive probation officer, the investigating authority,
an administrative authority, a governmental audit
organ, the National Authority for Data Protection
and Freedom of Information, the police organ
performing internal crime prevention and crime
detection tasks, the counterterrorism police organ,
and the commander exercising employer’s rights
over a soldier defendant may inspect the case
documents of the proceeding.* In case of domes-
tic inquiry the authority, government or municipal
body subject to inquiry to provide data or docu-
ments - unless this is precluded by the act of law
governing the protection of the data concerned -
shall make available the personal data or privileged
information that is necessary to comply with the
inquiry to the Hungarian Competition Authority.*’

In view of the above, in connection with the
transfer of data secret information gathering, the
authorization is granted in accordance with the
Hungarian rules by the Administrative Procedure
Act, the Competition Act and the Criminal Proce-
dure Act.
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6. Requirement to know the evidence
collected during the secret information
gathering

The Fundamental Law of Hungary states that
“[e]veryone shall have the right to have his or her
affairs handled impartially, fairly and within a
reasonable time by the authorities. Authorities shall
be obliged to state the reasons for their decisions, as
provided for by an Act.”,*® “[e]veryone shall have the
right to have any indictment brought against him
or her, or his or her rights and obligations in any
court action, adjudicated within a reasonable time
in a fair and public trial by an independent and
impartial court established by an Act”.* Pursuant
to this, the parties have the right to fair proceed-
ings both in official proceedings and in adminis-
trative proceedings.”

The Constitutional Court in its decision no.
6/1998. (I1I. 11.) held that the ,fair trial’ is a qual-
ity that can only be judged in the light of the whole
and the circumstances of the proceedings, and
therefore, despite the absence of certain details
and the observance of all the detailed rules, the
procedure may be unfair or unjust or not fair.
This was confirmed by decision no. 3102/2017.
(V. 8.) (Justification [17] point), and decision no.
20/2017. (VII. 18.) (Justification [16] point) of the
Constitutional Court.”

Related to the above is the rights of the defence,
which includes the right of the parties to know,
comment on and offer evidence of the infringe-
ments alleged against them.*

The Curia held that evidence collected in crim-
inal proceedings by secret information gathering
may be used in competition proceedings if the
party to the competition proceedings has been

* BARABAS Gergely - BARANYI Bertold - FAZEkAs Marianna (ed.): Nagykommentar az altalanos kozigazgatasi rendtartasrol sz616 2016.
évi CL. térvényhez (Commentary on Act CL of 2016 on the Code of General Administrative Procedure).

46 Section 101(1) of the Criminal Procedure Act.

7 Section 64/B(5) of the Competition Act.

8 Article XXIV(1) of the Fundamental Law of Hungary.

¥ Article XXVIII(1) of the Fundamental Law of Hungary.

50 Kf.IV.37.468/2019/17.

51 Decision no. 3254/2018. (VII. 17.) of the Constitutional Court.
52 KfIV.37.468/2019/17.
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able to acquaint himself with it and to submit his
observations thereon.”

In summary, the principle of fair trial applies
in administrative proceedings when the parties
have the opportunity to know and comment on
evidence collected in secret gathering informa-
tion gathering.

7. Summary
The Hungarian Competition Authority can

now convict infringing companies on the basis of
secret recordings, making it much easier to prove
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infringements of competition law. In recent years,
there have been two important changes that have a
great impact on the evidence of competition law:
on the one hand, according to an amendment to
the Competition Act, from January 2021, GVH
may also use hidden recordings made by natural
or legal persons to prove an infringement, and on
the other hand, according to a Curia judgment,
a secret wiretapping recording obtained in the
context of criminal proceedings can also be used
in administrative proceedings. These innovations
are intended to help prove cartels.*

Agreement in Restraint of Competition in Public
Procurement and Concession Procedures

In the figure above, Agreement in Restraint of
Competition in Public Procurement and Conces-
sion Procedures committed between 2018 and
2022 distribution of its implementation can be
seen in a regional and annual breakdown based
on the Unified Investigation Authority and Pros-
ecutor’s Office Crime Statistics.

It is very difficult to draw a long-term conclu-
sion from the above figure, given that even in 2021,
for example, not a single violation took place,
twenty cases came to light in 2020, however, it can
be concluded that the capital can be considered the
hotbed of the cartel.

> TOTH Andras: A magyar versenyiigyek 2010-2020 kozotti birdsagi feliilvizsgélatanak tapasztalatai (Experience of judicial review of
Hungarian competition cases in 2010-2020), Iustum Aequum Salutare, 2021.

** Deloitte: Titkos felvételek alapjan is biintethetdk a kartellez6 cégek (Cartel companies can also be punished based on secret record-
ings) https://www2.deloitte.com/hu/hu/pages/jog/articles/titkos-felvetelek-buntetheto-kartellezo-cegek.html.



https://www2.deloitte.com/hu/hu/pages/jog/articles/titkos-felvetelek-buntetheto-kartellezo-cegek.html
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The figure above is based on GVH data, the data
cover all types of cases from mergers to infring-
ing advertisements, so they do not necessarily
fall under the concept of a cartel. The number of
competition supervision proceedings conducted
by GVH far exceeds that of cartel prosecutions.
As we have already seen, although the competi-
tion supervision procedure is closely related to the
criminal procedure, it is not necessarily inherent.

According to the Curia - and at the same time,
I would summarise my study - that evidence
collected in criminal proceedings by secret infor-
mation gathering may also be used in competi-
tion proceedings, provided that the legality of such
collection of information has been established by
the criminal court and that the party in the compe-
tition proceedings has been able to become aware
of it and to submit its observations thereon.”

Based on the judgment of Curia, it is not unlaw-
ful to use evidence lawfully obtained in the context
of parallel and unfinished criminal proceedings,
possibly through the secret information gather-
ing, in the context of an administrative proce-
dure, provided that the guarantees of a fair trial
are respected.”

In my study, I first outlined the relationship
between the competition supervision procedure

> See ToTH (51.1.).

2020 2021 2022

and the criminal procedure, pointing out that
the two proceedings are closely related and their
parallelism is not excluded. After that I presented
the evidence that can be used in the competition
supervision procedure, with particular secret
information gathering, than with the evidence
uncovered during the criminal proceedings, then
the question of the legality of the secret informa-
tion gathering and the transfer of data obtained
in criminal proceedings has been discussed, and
finally I was dealing with the question of the acces-
sibility of the evidence form secret information
gathering.

The interpretation of law in legal literature
(which is also called scientific interpretation) -
compared to the interpretation of legislators and
law enforcers - does not have any binding force,
despite this, its impact can be significant both on
legislation and on the law enforcement. The legal
interpretation of legal literature can be carried out
by anyone who analyzes the provisions of crimi-
nal law with a scientific need, and the result can
take the form of many different forms: for exam-
ple, it can be textbooks, studies, scientific articles,
expert opinions issued by research institutes, but
it also includes the justification of criminal law
legislation.”

5 HARGITA Arpad - ZAVODNYIK J6zsef: A biintetSeljdrasban végzett titkos informaciégytijtés révén feltart bizonyitékok felhasznalhatésiga
a versenyfeliigyeleti eljardsban (Usability of evidence revealed through the secret collection of information in criminal proceedings in

competition supervision proceedings), Kozbeszerzési jog, 2021.

57 BALOGH Agnes — ToTH Mihdly (eds.): Magyar Biintetdjog. Altalanos rész (Hungarian Criminal Law. General part), Osiris Kiad6, Bu-

dapest, 2015. 448.



Abstract: With the emergence of the data-driven economy, consumers, in most cases, no longer pay for digital
content and services, but provide their personal data as consideration. The Digital Content Directive regulates
contracts for the supply of digital content or services and extends its scope to situations personal data is pro-
vided in exchange for digital market services. This raises, however, the question whether the conflicting rules of
private law and data protection law can coexist under such circumstances. This article addresses the question
whether personal data can be regarded as a contractual counter-performance under Hungarian private law.

Targyszavak: személyes adat, ellenszolgaltatds, szerz6dési jog, Digital Content Directive.
Keywords: personal data, counter-performance, contract law, Digital Content Directive.

1. Bevezetés

A Big Data és az adatositas folyamatanak meg-
értésével kapcsolatban a szerzék gyakran hivat-
koznak a 20. szazad jeles kozgazdasza, Joseph
Schumpeter munkaira.’ Schumpeter a gazdasag
huzoerejeként az innovaciot jeldlte meg, amelyet
a meglévo erdk és anyagok jszert kombinaciodja-
nak tekintett. Az er6forrasokat ij modon 6sszeil-
lesztd piaci szerepl6k, az innovacio éllovasai lépés-
elénybe keriilnek, és kiszoritjak a piacrdl azokat,
akik nem ,haladnak az iddvel”, nem igyekeznek
Ujitéo megoldasokat kitalalni, felhasznalni. Végsé

soron Schumpeter szerint ebben 4ll az innovacio-
nak mint teremté rombolasnak a szerepe.*

Az adatok gazdasagi célu hasznositasanak felis-
merése egyértelmuen ilyen innovacionak tekinthe-
t6. Mindez odaig vezetett, hogy a mar-mar elcsé-
peltnek nevezhetd allitas, miszerint az ,,adat az j
olaj”, az elmult években egy hasonléan hangzatos
kijelentéssel parosult, miszerint az adat egyben az
Uj ,,digitalis fizet6eszkoz” is.”> Az adatok mélyen at-
hatjak a 21. szazadi piacgazdasagot, az lizleti mo-
dellek széles skalaja alapozza mtikodését az ada-
tok gyujtésére és feldolgozasara. Laudon szerint
ennek a folyamatnak a kezdete egészen régre tehe-

! Joghallgat6, Pazmany Péter Katolikus Egyetem; e-mail: kozma.gabor2000@gmail.com.

2 A cikk a szerzének a 36. Orszagos Tudomanyos Didkkori Konferencia Polgari jog I11. tagozatdban I. helyezést elért dolgozatan alapul.,
és a Kulturdlis és Innovaciés Minisztérium UNKP 22-2 kédszamu, Uj Nemzeti Kivalosag Programjanak Kutatési, Fejlesztési és Inno-

vécios alapbdl finanszirozott szakmai tdmogatdssal késziilt.

> BOGEL Gyorgy: A Big Data okoszisztémédja. Budapest, Typotex Kiado, 2015, 41.

* BOGEL Gyorgy: A schumpeteri ,,teremté rombolas” médjai az infokommunikacids iparban. Kézgazdasagi Szemle, 2008/LV, http://
www.borbelytiborbors.extra.hu/SZTEAJK/2 5/04vszbogel.pdf (letoltés: 2023. 04. 02.), 344.

* Staudenmayer szerint, ha az adatot még nem is tekinthetjiik a ,ma fizet6eszkozének’, az valdsziniileg a ,,holnap”, de facto fizetGesz-
koze. (Reiner SCHULZE — Dirk STAUDENMAYER: EU Digital Law. Article-by-Article Commentary. Baden-Baden, Bloomsbury, 2020,
70.) Hacker szerint gazdasagi értelemben a személyes adatok szolgaltatisa mar régota a vételdr funkcionalis megfelel6jének tekin-
thetd. (Philipp HACKER: Regulating the Economic Impact of Data as Counter-Performance: From the Illegality Doctrine to the Unfair
Contract Terms Directive. 2019. 06. 10., 47.; illetve Carmen LANGHANKE — Martin SCHMIDT-KESSEL: Consumer Data as Consider-
ation. Journal of European Consumer and Market Law, 2018, 218.).



mailto:kozma.gabor2000@gmail.com
http://www.borbelytiborbors.extra.hu/SZTEAJK/2_5/04vszbogel.pdf
http://www.borbelytiborbors.extra.hu/SZTEAJK/2_5/04vszbogel.pdf
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t6, ramutat, hogy a személyes adatok piaca mar az
1990-es évek elején kialakult.® Napjainkra ugyan-
akkor az adatositas folyamata eddig soha nem la-
tott mértékben felgyorsult. Egyes becslések sze-
rint 2016-ban és 2017-ben a vilagon addig létezd
Osszes adatmennyiség 90 szazalékanak megfelel6
adat keriilt el6allitasra.” Tarsadalmunk egyre in-
kabb adatalapuva valik, a piaci szereplék pedig en-
nek megfelel6en az adatgyujtésre alapozzak piaci
stratégiajukat.

Utobbi allitas a digitalis piacon olyannyira igaz,
hogy a vallalkozasok az esetek tobbségében a digi-
talis tartalmakat, illetve digitalis szolgaltatasokat
mar nem is vételar ellenében nyujtjak a fogyasz-
toknak, hanem olyan zérdaras iizleti modellben
miukddnek, ahol a fogyasztok személyes adata je-
lenik meg a vételar megfelelGjeként. A személyes
adat a digitalis piacon egyfajta kiakndazatlan érté-
ket jelent, amelynek feldolgozasaval a vallalkoza-
sok jelentds profitot generalhatnak.

Az erre épiil6 piaci gyakorlat elterjedésével par-
huzamosan megalkotasra keriilt az EU/770/2019
iranyelv®, amellyel a jogalkoté célja az volt, hogy
az ugynevezett digitalis tartalom szolgaltatasara
vagy digitalis szolgaltatasra iranyul6 szerz6dések-
kel ( ,,digitalis szolgaltatasra iranyuld szerz6dés”)
Osszefliggésben biztositsa a fogyasztok szamara a
kellékszavatossagi jogok gyakorlasanak a lehetd-
ségét.” A DCD-iranyelv uttoré jellegli megoldasa
ugyanakkor az, hogy annak hatalya az olyan jog-
viszonyokra is kiterjed, ahol a fogyasztok szemé-
lyes adataik szolgaltatasat vallaljak a vallalkozas ré-
szére. Igy bar atfogéan nem szabalyozza, de jogilag
elismerte azt az driasi szamban el6fordulo életvi-
szonyt, amelynek keretében a vételar fizetése he-
lyett a fogyasztd személyes adata képezi az ellen-
szolgaltatast.'” A DCD-iranyelvben lényegében a

N

~

SCHULZE - STAUDENMAYER (5. ]j.), 69.

o
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maganjog jelenik meg a digitélis piac szabalyoza-
sanak egyik uj eszkozeként.!

Az eurdpai jogalkoté a DCD-iranyelv megalko-
tasa soran azzal a problémaval szembesiilt, hogy
amennyiben szerz6dési jogi szempontbol atfogdan
kivanja szabalyozni az adatalapu digitalis piaci
modelleket, ugy azokra a jogviszonyokra is ki kell
terjeszteni a jogszabaly hatalyat, ahol a fogyasz-
to vételar helyett a személyes adatait szolgaltatja a
vallalkozas részére. A személyes adatok a digitalis
piac olyannyira meghatarozé komponenseivé val-
tak, hogy gyakran mar-mar elmosédik a hatarvo-
nal akozott, hogy egy vallalkozas pénz vagy éppen
személyes adat ellenében nyujtja a szolgaltatasait."

A jogszabaly tehat azt a jelentGs 1épést teszi meg,
hogy felismeri az ilyen tigyletek 1étét. A DCD-i-
ranyelv rendelkezéseit elsésorban a 373/2021. Kor-
manyrendelet és részben a Polgari Térvénykonyv-
ol sz616 2013. évi V. torvény (,Ptk?”) iiltette at a
hazai jogrendszerbe.

Jelen tanulmany kozponti kérdését a DCD-i-
ranyelv személyes adatokra vonatkozo rendelkezé-
seinek atfogd vizsgalata jelenti. Erre azért kertil sor,
hogy a hazai maganjog szempontjabdl kisérletet
tegyek azon jogi struktura felvazolasara, amelyben
elképzelhetd, hogy a fogyasztok személyes adata
ellenszolgaltatasként jelenjen meg egy szerz6dé-
ses viszonyban. A kutatas sziikségszertien tulter-
jeszkedik a DCD-iranyelven: a hazai polgari jog
eszkoztarat fogom igénybe venni, kitekintéssel az
adatvédelmi jogra. Mint azt latni fogjuk, a hazai
jogrendszer szempontjabdl olyan konstrukciot kell
kialakitani, amely mind a polgari jogi, mind az
adatvédelmi szabalyoknak megfelel, igy ez a szem-
l¢leti dualizmus az egész tanulmanyt végigkiséri.

Kenneth C. LAupon: Markets and Privacy. Communications of the ACM, 39/9, 1996. 09. 01., 92.

Az Eurdpai Parlament és a Tandcs (EU) 2019/770 irdnyelve (2019. 05. 20.) a digitalis tartalom szolgaltatasara és digitalis szolgéltatdsok

nyujtasara iranyulé szerz8dések egyes vonatkozasairdl (EGT-vonatkozasu szoveg), Digital Content Directive, ,,DCD-iranyelv”, https://
eur-lex.europa.eu/legal-content/HU/TXT/PDF/2uri=CELEX:32019L0770&from=SL (letoltés: 2023. 04. 02.).

©

373/2021. (VL. 30.) Kormanyrendelet a fogyaszté és véllalkozas kozotti, az aruk addsvételére, valamint a digitalis tartalom szolgaltata-

sara és digitdlis szolgaltatisok nyujtasara iranyuld szerz6dések részletes szabdlyairdl, https://net.jogtar.hu/jogszabaly?docid=a2100373.

kor, ,,373/2021. Kormanyrendelet”, 19-27. §.
' SCHULZE - STAUDENMAYER (5.1j.), 61.

' Fontos kiemelni, hogy a DCD-irdnyelv nem az els6 eurdpai unios kisérlet a digitalis piac szabdlyazasara.

2 SCHULZE — STAUDENMAYER (5.1j.), 70.


https://eur-lex.europa.eu/legal-content/HU/TXT/PDF/?uri=CELEX:32019L0770&from=SL
https://eur-lex.europa.eu/legal-content/HU/TXT/PDF/?uri=CELEX:32019L0770&from=SL
https://net.jogtar.hu/jogszabaly?docid=a2100373.kor
https://net.jogtar.hu/jogszabaly?docid=a2100373.kor
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2. A DCD-iranyelv és a digitalis
szolgaltatasra iranyulo szerzédes

Wendland akként fogalmaz, hogy az uniés jog-
alkoto addig ismeretlen tertiletekre lépett a DCD-
iranyelv megalkotasaval.”* Valoban, a DCD-irany-
elv a technoldgiai fejlédésre igyekszik reflektalni,
emellett pedig — ahogy Vékas Lajos ramutat —,fe-
hér foltokat” tolt ki az unios anyagi szerz6dési jog
teriiletén azzal, hogy kellékszavatossagi és hibas
teljesitéshez kapcsol6do jogokat biztosit a digita-
lis szolgéltatasra iranyul6 szerzédésekkel kapcso-
latban.' Ugyanakkor az ilyen szerzédések tipizala-
sat, illetve annak részletszabalyainak a kialakitasat
a tagallamok nemzeti jogrendszerére hagyja."

A kovetkezokben a DCD-iranyelv személyes
adatokra vonatkozdé rendelkezéseit kivinom be-
mutatni. Mindenekel6tt a digitalis tartalom szol-
galtatasara vagy digitalis szolgaltatds nyujtasara
iranyulo szerz6dések jogi targyat kell meghata-
rozni.

2.1. Digitalis tartalom és digitalis szolgaltatas
mint a jogviszony targya

A DCD-iranyelv és a 373/2021. Kormanyren-
delet két kozponti fogalommal operal: ezek pedig
a ,digitalis tartalom” és a ,,digitalis szolgaltatas”
Digitalis tartalomnak mindstil a digitalis forma-
ban eldallitott vagy szolgaltatott adat.'® A digitalis
szolgaltatas pedig olyan szolgaltatas, amely lehetd-
vé teszi a fogyaszto szamara, hogy adatokat hoz-
zon létre, kezeljen, taroljon vagy azokhoz hozza-
férjen."” Szintén az utébbi kategéridba tartozik az
a szolgaltatas, amely lehet6vé teszi a fogyaszto és a
szolgaltatas mas igénybevevdi altal feltoltott vagy
létrehozott digitalis adatok megosztasat, illetve az
azokkal vald egyéb interakciot.'®
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A 373/2021. Kormanyrendelet és a DCD-irany-
elv rendkiviil tdgan hatdrozza meg az Gj szerz6dés-
tipus jogi targyat, igy ide sorolhatéak a szamito-
gépes programok, alkalmazasok, video-, audio- és
zenefajlok, digitalis jatékok, e-konyvek és egyéb
e-kiadvanyok."” A digitalis szolgaltatasok korébe
az olyan szolgaltatasként nyujtott szoftverek tar-
toznak, mint a vided- és audiomegosztas és egyéb
tarhelyszolgaltatas, szovegszerkesztés és jatékok
felhGalapu szolgaltatas keretében, valamint a ko-
z0sségi média. >

2.2. Vetelar vagy személyes adat?

A digitalis szolgéltatasra iranyuld szerzédések
szempontjabdl kiilonbséget lehet tenni akozott,
hogy a fogyaszto a digitalis tartalom igénybevéte-
1éért vagy a digitalis szolgaltatas nyujtasaért mi-
lyen ellenszolgaltatast teljesit. A jogviszony egyik
résztvevdje, a véllalkozas arra vallal kotelezettsé-
get, hogy digitalis tartalmat szolgaltat vagy digita-
lis szolgaltatast nyujt a fogyasztd részére, amelyért
cserébe az utobbi vételarat fizet, illetve arra vallal
kotelezettséget, vagy pedig személyes adatot szol-
galtat, illetve vallalja, hogy személyes adatot szol-
galtat a vallalkozas részére.”!

A tanulmanyban csak az utobbi esetkorrel ki-
vanok foglalkozni. A fogyaszt6 oldalan ugyanis
ekkor a személyes adatok szolgaltatasa vagy azok
szolgaltatasara valo kotelezettségvallalas jelenik
meg kvazi ellenszolgaltatas formajaban. A DCD-
irdnyelv megalkotdsa soran a kritikak els6sorban
a fogyaszt6 személyes adatait ellenszolgaltatasként
kezel6 technikara iranyultak. Igy az Eurépai Adat-
védelmi Biztos a 4/2017-es véleményében kifejtet-
te, hogy a személyes adatokat nem lehet egyszerii
»aruként” kezelni. A DCD-irdnyelv szabalyozasi
logikajat, amely lényegében a fizetdeszkoz funk-
cionalis alternativajaként kezeli a fogyasztdok sze-

'* Matthias WENDLAND: Sonderprivatrecht fiir Digitale Giiter. Die neue Europdische Digitale Inhalte-Richtlinie als Baustein eines Digi-

talen Vertragsrechts fiir Europa. ZVglRWiss, 2019/118, https://www.jura.uni-muenchen.de/personen/p/wendland matthias/aktu-
elle-publikationen/sonderprivatrecht.pdf (let6ltés: 2023. 04. 02.), 216.
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373/2021. Korményrendelet (9.1j.), 4. § 5.
373/2021. Kormanyrendelet (9. 1j.), 4. § 4.
373/2021. Kormanyrendelet (9. 1j.), 4. § 4.
DCD-iréanyelv (8.1j.), (19).
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VEKAS Lajos: Az uniés fogyasztdi szerz6dési jog megujitasa és az Uj iranyelvek atiiltetése. Magyar Jog, 2021/2. 65.

373/2021. Kormanyrendelet (9. ]j.), 1. § (3) bekezdésének a) pontja.
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mélyes adatait, a szervkereskedelemhez hasonlitot-
ta. Ahogy fogalmazott, az a tény, hogy a személyes
adatok irant kereslet van, nem jelentheti azt, hogy
ezt az allapotot jogilag legitimalni kell.*

Az egész DCD-iranyelvet athatja egyfajta balan-
szirozas a személyes adatok alapjogi aspektusabdl
adddo védelme (alapjogi megkozelités), illetve a
személyes adatok gazdasagi tranzakcidkban ellen-
szolgaltatasként valo megjelenése kozott.” Ezt mi
sem példazza jobban, minthogy a jogalkoté kvazi
a vételdr alternativajaként kiterjeszti a DCD-irdny-
elv hatalyat a személyes adatok szolgaltatasara,* de
az iranyelv preambuluma akként fogalmaz, hogy a
»személyes adatok védelme alapvetd jog, és ezért
a személyes adatok nem tekinthet6k arunak’* Az
iranyelv végs szovege a javaslattal szemben egyal-
talan nem is hasznalja az ,ellentételezés” kifejezést.

Ez az ellentmondasosnak tiin helyzet nagy-
ban az Eurdpai Adatvédelmi Biztos hivatkozott al-
laspontjara vezethetd vissza, amely az eredetileg
»batrabban” fogalmaz¢ iranyelvjavaslat adatvédel-
mi szempontu Gjragondolasat tette sziikségessé.

2.3. Hogyan szolgaltathato a szemeélyes adat?

Az olyan digitalis szolgaltatasra iranyulé szer-
z6désekben, ahol a fogyasztd a személyes adatait
szolgaltatja (a DCD-iranyelv megfogalmazasa sze-
rint a vallalkozas ,,rendelkezésére bocsajtja”), 1é-
nyegében ez a mozzanat tekinthet6 ellenszolgal-
tatdsnak.

A konkrét jogviszonyban a személyes adat szol-
galtatasa Hacker szerint két aktus formajaban tel-
jestilhet: az adatkezelési hozzajarulas megadasa-
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val vagy adattranszfer utjan.”* Az utébbi fogalmon
Hacker azt érti, amikor a fogyaszté adatokat ad at
vagy eltliri az azokhoz val6 hozzaférést a vallalko-
zas részérol. Az érintett adatkezeléshez adott hoz-
zédjarulasa egy, a GDPRY 6. cikk (1) bekezdésében
meghatarozott adatkezelési jogalapok koziil. Az
adatkezelési hozzajarulas az érintett irasbeli vagy
szdbeli nyilatkozattal tett 6nkéntes, konkrét, ta-
jékoztatason alapuld és egyértelmi hozzajarula-
sa az adatkezeléshez.?® Az adatkezelési hozzdjaru-
las abban az esetben megfelel6, amennyiben az a
GDPR 4. cikk 11. pontjaban foglaltaknak, valamint
a7.ésa 8. cikk feltételeinek megfelel.” A DCD-i-
ranyelv megfogalmazdsa az adatkezelési hozzaja-
rulas kifejezett emlitése hijan az adattranszferhez
all kozelebb.*

Ugyanakkor fontos kiemelni, hogy az adatke-
zelés jogszerliségéhez minden esetben szitkséges
az, hogy a GDPR-ban megjelend jogalapok koziil
valamelyik biztositott legyen, igy annak teljesii-
lése az adattranszfer jogszerlisége szempontjabol
is iranyadd. Mint azt a késébbiekben bemutatom,
a digitalis szolgéltatasra iranyuld szerzédésekkel
kapcsolatban kizardlag a GDPR 6. cikk (1) bekez-
dés a) pontja szerinti adatkezelési hozzajarulas al-
kalmazhaté. Ebbél adéddan az adatkezelési hoz-
zédjarulas, amely polgari jogi szempontbdl iigyleti
jellegti jognyilatkozatnak tekinthetd,’! a fogyasz-
to szamara egyfajta tlirési kotelezettséget eredmé-
nyez, a vallalkozasnak pedig megteremti az adat-
kezelés lehetdségét.

Ezen allitast elfogadva lathato, hogy az adatt-
ranszfer dnmagaban értéktelen volna az adatkezelé

2 Az Eur6pai Adatvédelmi Biztos 4/2017-es véleménye, European Data Protection Supervisor: Opinion 4/2017 on the Proposal for a
Directive on certain aspects concerning contracts for the supply of digital content, 2017. 03. 14., https://edps.europa.eu/sites/edp/files/
publication/17-03-14 opinion_digital content en.pdf (letoltés: 2023. 04. 02.), 7.

» Konstantina SAMARA: Selling Personal Data: The Legal Framework and Nature of Personal Data Selling Transactions under GDPR; in:
Maria TzaNou: Personal Data Protection and Legal Developments in the European Union. Hershey, Pennsylvania, IGI Global, 2020, 47.

# DCD-iranyelv (8.1j.), 3. cikk (1) bekezdés.
» DCD-iranyelv (8.1j.), (24) preambulum.
% HACKER (5.1]j.), 160.

¥ Az Eurdpai Parlament és a Tanacs (EU) 2016/679 rendelete (2016. 04. 27.) a természetes személyeknek a személyes adatok kezelése te-
kintetében torténd védelmérdl és az ilyen adatok szabad dramldsardl, valamint a 95/46/EK rendelet hatdlyon kiviil helyezésérél (alta-
lanos adatvédelmi rendelet; EGT-vonatkozasu szoveg; ,GDPR”), https://eur-lex.europa.eu/legal-content/HU/TXT/HTML/?uri=CE-
LEX:32016R0679 (letoltés: 2023. 04. 02.).

# GDPR (27.1j.), (32).

» Christopher KUNER — Lee A. BYGRAVE — Christopher DOCKSEY — Laura DRESCHLER (eds.): The EU General Data Protection Regula-
tion (GDPR). A Commentary. Oxford University Press, 2020, 315.

% Ugyanakkor a DCD-iranyelv adatvédelmi jogszabélyokkal vald dsszeiitkozése esetén mindig az utobbinak van elsébbsége. DCD-iranyelv
(8.15.), (48).

31 CzAPARI Déra: Személyes adatok felhasznaldsara vonatkozo szerz6dés 1ényeges elemei. Polgéri Jog, 2021/11-12., 13.
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szamara, hiszen az nem teremt szamara felhaszna-
lasi lehetGséget, ugyanis az adatkezelési hozzdja-
rulas hianyaban az adatkezelés nem lesz jogszert.
A vallalkozas gazdasagi érdeke éppen ezért ah-
hoz kapcsolodik, hogy az érintett az adatkezelési
hozzajarulas megadasaval jogilag lehetséget te-
remtsen személyes adatai kezelésére. Ezzel egye-
z6 allaspontot képvisel a jogirodalomban Lang-
hanke és Schmidt-Kessel is.** A magyar polgari jog
szempontjabodl is ez a hozzajarulas lehet az, amely
hasznosithatova teheti a fogyasztd személyes ada-
tait.”> Ebbdl ad6ddan édllaspontom szerint a digi-
talis szolgaltatasra iranyuld szerzédések esetében
az adatkezelési hozzajarulas megadasat célszerti az
ellenszolgaltatas megnyilvanulasi formajanak te-
kinteni. Adatvédelmi szempontbol ezaltal bizto-
sithatd, hogy az érintett (fogyasztd) a jogviszony
egész létciklusa alatt ellendrzése alatt tarthassa az
adatkezelést.

2.4. Az adatkezelés jogalapja a digitalis
szolgaltatasra iranyuld szerzédések
vonatkozasaban

A digitalis tartalmat szolgaltaté vagy digitalis
szolgaltatast nyujté vallalkozasra értelemszertien
kiterjed a GDPR hatalya, hiszen azok adatkezeld-
ként személyes adatok kezelését végzik. Jogszer
adatkezelésre kizarélag a GDPR-ban meghataro-
zott megfelel6 jogalap szerint keriilhet sor, ame-
lyeket a 6. cikk allapit meg.

Amennyiben az adatvédelmi rendelkezéseket a
felek maganautondmidjan alapuld kételmi jogi vi-
szonyok kozé kivanjuk illeszteni - marpedig a di-
gitalis szolgaltatasra iranyuld szerzédések esetén
kétségkiviil ez a cél -, gy olyan jogintézményt kell
felhasznalni a GDPR szabalyrendszerébdl, amely
logiké4jaban kozelit ahhoz. Alldspontom szerint a
digitalis szolgaltatasra iranyuld szerzédések ese-
tén éppen ezért a GDPR 6. cikk (1) bekezdés a)
pontja szerinti adatkezelési hozzajarulas képezhe-
ti a megfelel6 jogalapot.

32 LANGHANKE - SCHMIDT-KESSEL (5. ]j.), 220.
33
* SAMARA (23.1j.), 52.

> GDPR (27.1j.), 7. cikk (4) bekezdés.

w
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A szakirodalomban olyan allaspont is felme-
riilt, miszerint az adatkezelési jog és a maganjog
kapcsolatara tekintettel a digitalis szolgaltatas-
ra iranyuld szerzédések esetén nem kellene kii-
16nbséget tenni a fogyaszto szerzodés megkotésére
iranyuld tigyleti nyilatkozata és a GDPR szerin-
ti hozzdjarulasa kozott.”* Gondolkozhatnank ak-
ként, hogy mindkét nyilatkozat azonos joghatast
valt ki, hiszen a két akaratnyilatkozat egyiittesen
képes megteremteni a személyes adatok haszno-
sitasanak lehetdségét. Ez az allaspont ugyanakkor
nem fogadhat¢ el az adatvédelmi jog szempont-
jabdl, hiszen az megkoveteli, hogy a hozzajaru-
las megadasara minden mas jognyilatkozattol el-
kiiloniilve keriiljon sor.” Ezzel egyez6en mutat ra
Metzger, hogy kiilonbséget kell tenni a személyes
adat szolgaltatasara vonatkozo szerzédéses igéret
és az adatkezelési hozzdjarulas megadasa, valamint
az igéret teljesitése kozott.”®

Azért sziikséges az adatkezelési hozzajarulast az
adatkezelés jogalapjava tenni a digitalis szolgalta-
tasra iranyuld szerz6dések vonatkozasaban, mert
ez az a jogintézmény, amely leginkabb garantalni
tudja, hogy az érintett ne veszitse el rendelkezési
lehetdségét a személyes adatai felett. Ezaltal képes
megteremteni az 0sszekottetést a szerz6dési jog és
az adatvédelmi jog eltéro szabalyozasi logikaja ko-
z0Ott. Az adatkezelési hozzajarulas onkéntességéhez
ugyanis az is hozzatartozik, hogy az érintett bar-
mikor visszavonhatja adatkezelési hozzajarulasat.
Ezaltal a fogyaszté szamara olyan monopolhely-
zet biztositott, amely révén barmikor véget vethet a
személyes adatok hasznositasanak. Ez a konstruk-
cid, bar nehezen illeszthet6 be a polgari jog dog-
matikdjaba, adatvédelmi szempontbdl a digitalis
szolgaltatasra iranyulo szerz6dések kiemelt fon-
tossagu jellemzoje lehet.

2.5. Koncepcionalis kérdések és problémak

A DCD-iranyelv hazai jogba val¢ atiiltetése el-
s6sorban a Ptk.-n kiviil ment végbe. Ezzel kapcso-

Errél bévebben lasd a személyes adatok forgalomképességére vonatkozo fejezetet.

¢ Axel METZGER: A Market Model for Personal Data: State of Play under the New Directive on Digital Content and Digital Services. In:
In: Sebastian LoHSSE — Reiner SCHULZE — Dirk STAUDENMAYER (eds.): Data as Counter-Performance — Contract Law 2.0? Miinster

Colloquia on EU Law and the Digital Economy V, 2020, 34.
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latban eltéré allaspontok alakultak ki a szakiro-
dalomban. Fazekas Judit arra a koherenciazavarra
hivja fel figyelmet, amely a 373/2021. Kormany-
rendeletben valé transzformacio kovetkeztében
allt el6 a hibas teljesités szabalyozasaval kapcso-
latban.’” A hibas teljesités miatti kellékszavatos-
sagi igényeket a Ptk. szabalyozza, ugyanakkor
a 373/2021. Kormanyrendelet megalkotasaval
a jogalkoté indokolatlanul megbontotta a hi-
bas teljesitésbol eredd objektiv szavatossagi igé-
nyek homogén szabalyozasi rendjét.*® Ezzel a kel-
lékszavatossagi szabalyok tekintetében kétszintd
szabalyozasi struktura jott 1étre, amelynek szaba-
lyait részben a Ptk., részben pedig a 373/2021. Kor-
manyrendelet tartalmazza. Szilagyi Ferenc szerint
a DCD-iranyelv az eurépai digitalis szerz6dési jog
alapkoveit fekteti le, amelynek Ptk.-ba valé megje-
lenitése szitkségszertien a jelenlegi dogmatika kon-
cepcionalis atgondolasat tette volna sziikségessé,
ezért szerinte a megfeleld utat valasztotta a jogal-
koté a Ptk.-n kiviili szabalyozassal.”

Az implementdcio soran a Ptk. szabalyaiban is
tortént egy modositas, méghozza a (2a) bekezdés
beiktatasaval a kellékszavatossagi jogokat szaba-
lyoz6 6:159. § rendelkezései kozé. Ebben a korben
szlikséges roviden kitérni arra, hogy a DCD-irdny-
elv megoldasai milyen dogmatikai kérdéseket vet-
nek fel a fogyasztoi szerzédésekkel kapcsolatban.
Mindenekel6tt fontos kiemelni, hogy kellékszava-
tossag csak visszterhes szerz6désekhez kapcsolod-
hat,*® ezaltal a személyes adatnak mindenképpen
ellenszolgaltatasként kell megjelennie a konkrét
jogviszonyban, hiszen ez a feltétele a kellékszava-
tossagi jogok gyakorlasanak. A kellékszavatossa-
gi jogok szempontjabdl ugyanis nincs relevancidja
annak, hogy az ellenszolgaltatas milyen formaban
keriil teljesitésre, de ingyenes szerz6déshez nem
kapcsolodhat.*
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A személyes adat nem tekintheté dolognak, de
értékkel bir, és a gyakorlati tapasztalatok alapjan
gazdasagi tranzakcid targyava valhat. A fogyasztoi
szerz6désekkel kapcsolatos koncepcionalis prob-
léma abban all, hogy a magasabb szintl fogyasz-
tovédelem csak akkor biztosithato a fogyaszté sza-
madra, ha a felek kozott visszterhes szerz6dés jon
létre, amely viszont a felek ilyetén megallapodasat
feltételezi. A vallalkozasok érdeke ahhoz ftiz6dhet,
hogy a felek kozotti jogviszonyt ingyenes szerzé-
désnek mindsitsék, hiszen ezaltal kikeriilnének a
DCD-iranyelv hatélya al6l. Emiatt a hazai jogalko-
to ilyen iranyu szabalyozasa sziikséges a fogyasz-
tok védelme érdekében.*

Tartalmilag a személyes adat csak ellenszolgal-
tatasként jelenhet meg a felek kozotti jogviszony-
ban, hiszen egyoldaltian kégens szabalyok védik
a fogyaszto pozicidjat, ami visszterhes fogyasztoi
szerz6dések esetén lehetséges. Azaltal, hogy a Ptk.-
ba beiktatasra keriilt a digitalis tartalom szolgalta-
tasara vagy digitalis szolgaltatas nyujtasara iranyu-
16 szerz6désekkel kapcsolatos kellékszavatossagi
jogokra vonatkozo szabaly, lényegében elismerés-
re keriilt, hogy a személyes adatok szolgaltatasa ré-
vén egy visszterhes szerz6dés jon létre a felek ko-
zott. Ambivalens mddon a fogyasztok védelme a
személyes adatok gazdasagi jelent6ségének elisme-
résével biztosithato.

3. A személyes adat mint ellenszolgaltatas

Lathattuk tehat, hogy a digitalis gazdasag tizleti
modelljei a vételar mellett vagy helyett a fogyasz-
tok személyes adataira épitenek, amelyek érték-
kel birnak és profitot generalnak a szamukra. Az
is megallapitasra keriilt, hogy a DCD-iranyelv ha-
talya kiterjed az olyan digitalis szolgaltatasra ira-
nyuld szerzédésekre, ahol a fogyasztd személyes
adatokat szolgaltat a szdmara. De mégis, hogyan

7 Fazexas Judit: A fogyasztévédelmi jog digitalis transzformacidjanak Gjabb eredményei — avagy az aruk, a digitalis tartalmak és a di-
gitalis szolgaltatdsok hibds teljesitésérdl sz6l6 irdnyelvek és transzpozicidjuk. In: A Jog-Allam-Politika Unnepi kiilénszdma a 70 éves

Kukorelli Istvan tiszteletére, Gyor, 2022, 129.
% FazEekas (37.1.), 129.

¥ SziLAGYI Ferenc: The Implementation of Directives 2019/770 and 2019/771 in Hungary, Journal of European Consumer and Market

Law, 2021/6, 272.

0 FARKAS Attila Laszld: Ptk. 6:159. §. In: WELLMANN Gyorgy (szerk.): Polgari jog V/VI. - Kételmi jog. Elsé és Masodik Rész. Negyedik,
atdolgozott, bévitett kiadas. A Ptk. magyarazata V/VI. HVG-Orac Kiad6, Budapest, 2021, 489.

1 FARKAS (40.]j.), 489.
2 DCD-iranyelv (8.1j.), (24).
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valhat az informdciés 6nrendelkezési jog ellenére
ellenszolgaltatas targyava a fogyasztok személyes
adata? Jelen fejezet célja ezen kérdés attekintése.

3.1. Do ut des: szolgaltatas a kotelmi jogban

A koételmi jogi szerzédések kétoldalu, viszonos
szerz6dések, ahol két kotelezettség all egymassal
szemben, hiszen az egyik a masiknak az ellenér-
téke.* Egy szolgaltatas akkor tekintheto visszter-
hesnek, ha az egyik szolgaltatassal szemben olyan
ellenszolgaltatas all, amely a szolgaltaté fél érde-
keinek kielégitésére iranyul, és értékét tekintve lé-
nyegében egyensulyban 4ll a szolgaltatassal.** Az
ilyen helyzetekben az egyik fél éppen annak érde-
kében kotelezi magat egy szolgaltatas teljesitésé-
re, hogy sajat érdekeire rendelt ellenszolgaltatast
biztosithasson maganak.*

A digitalis szolgaltatasra irdnyuld szerz6dés
esetében megallapithato, hogy a fogyaszté digita-
lis tartalmat vagy digitalis szolgaltatast szeretne
igénybe venni, amig a vallalkozas a fogyaszt6 sze-
mélyes adatait hasznositana. Megteheti a fogyasz-
td, hogy annak alapjogi védelme ellenére, gazda-
sagi hasznositas céljabdl rendelkezzen a személyes
adataival? Ehhez a személyes adatok forgalomké-
pességérdl kell nyilatkozni.

3.2. A személyes adat forgalomképessége

A forgalomképesség a dolgok és mas javak azon
tulajdonsagat jelenti, hogy azokon vagyoni jellegti
jogosultsagok létesiilhetnek, és ezek a jogosultsa-
gok at is ruhazhatok,* igy a fogalom a személyes
adatok korében, lényegében az azok feletti haszno-
sitasi jogosultsag atruhazasanak lehetdségét jelen-
tené. Attol, hogy valami nem mindsiil a Ptk. 5:14.
§-a értelmében dolognak, még lehet forgalomkeé-
pes, vagyis felette a piaci viszonyok kozvetitésével
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a kizarolagos hasznositasi privilégiumokat biro jo-
gosult személye valtozhat.*”

Ertelmetlen ,ellenszolgiltatasrol” beszélni
mindaddig, amig a személyes adatok forgalomké-
pességének kérdése nem tisztazott. A jog ugyanis
a vagyoni javak, illetve jogok egy korét forgalom-
képtelennek mindsiti, és ezéltal a gazdasagi jelle-
gl tranzakcidk korébdl is kizarja. Amennyiben ez
a személyes adatokra is igaz, ugy szoba sem johet-
ne az, hogy a felek a személyes adatok szolgaltata-
sat szerz6dési kotelezettség targyava tegyék.

3.2.1. A forgalomképesség személyiségi jogi

megkdzelitése

Czapari Dora ramutat, hogy a személyes ada-
tok forgalomképessége nagyban fligg a személyi-
ségvédelem szabalyozasatol.*® A személyes adatok
védelmét a Ptk. is biztositja, ugyanakkor azokat
nem kezelhetjitk hermetikusan zart rendszerben:
a személyes adatok forgalomképességének megi-
télése soran a személyiségi jogi rendszer egészé-
nek koncepciojabdl kell kiindulni. A személyiség
és a személyiségi jog moralis értékelést is hordoz,
igy végsd soron a tarsadalom értékitéletét jeleni-
ti meg az, hogy a jog a személyiség mely aspektu-
sainak forgalomképességét fogadja el.** Mint azt
latni fogjuk, a személyes adatok forgalomképes-
ségének a gondolata illeszkedik abba a folyamat-
ba, amelyet a személyiségi jogok kommercializa-
l6dasa™ elnevezéssel illetnek.

Schultz Marton szerint azokban az orszagok-
ban, ahol a szocialista berendezkedés nem vetette
vissza sem a személyiségi jogok maganjogi védel-
mét, sem a gazdasagi fejlodést, ott fokozatosan be-
kovetkezett az, hogy a jogrendszerben elismerték
a személyiségi jogok vagyoni értékét, illetve annak
hasznosithatésagat.”' Langhanke hasonléan fogal-
maz, szerinte ugyanis a személyes adatok gazdasa-

# Eors1 Gyula: Kételmi Jog. Altaldnos Rész. Budapest, Nemzeti Tankonyvkiadd, 2002, 51.
“4 EORsl (43.1.), 51-52.; VEKAS Lajos: Szerzddési Jog - Altaldnos Rész. Budapest, ELTE E6tvés Kiadd, 2019, 73.

+ EORsI (43.1).), 52.

* MENYHARD Attila: Dologi jog. Budapest, Osiris Kiadd, 2007, 72.

* MENYHARD Attila: Forgalomképes személyiség? In: MENYHARD Attila — GARDOs-ORoOsz Fruzsina (szerk.): Személy és személyiség a

jogban. Budapest, Wolters Kluwer. 2016, 69.
8 CzaPARI (31.15.), 7.
* MENYHARD (47.1].), 66.

3 ScHuLTZz Marton: A személyiségi jogok vagyoni értéke és targyiasulasa. Budapest, Orac Kiado, 2022.
1 ScHuLTZ Marton: A vagyoni értékd személyiségi javak szabdlyozasi problematikdjanak kérdései. A targyiasulds alapt vagyoni szemé-

lyiségvédelem, Infokommunikécio és Jog, 2020/2, 16.
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gi célt hasznositdsa semmiben sem kiilonbozik a
személyiségi jogok egyes aspektusainak kommer-
cializalédasatol.

Ennek megfelel6en el8szor szitkséges megem-
lékezni arrdl, hogy a magyar és a kontinentélis
jogrendszerben kovetett allaspont szerint a sze-
mélyiségvédelem az emberi méltésag védelmén
nyugszik.” Az eltéré koncepcionalis kiindulépont
az, amely nagyban megkiilonbozteti egymastdl az
eurdpai és az amerikai személyiségvédelmet. Utob-
bi jogrendszerben ugyanis a személyiségvédelem
szempontjabol az egyén dontési és rendelkezé-
si szabadsaga keriil el6térbe,”* amely ezaltal nem
képezi akadalyat annak, hogy a személyiség egyes
aspektusai vételar ellenében mas szdmara atruhaz-
hatdak legyenek, méghozza a szerz6dési szabad-
sagbol adodoan.”

A kontinentadlis jogrendszerben a személyisé-
gi jogok emberi méltosagbol valo szarmaztatasa
miatt tnik els6 ranézésre nehézkesnek annak a
kimondasa, hogy a személyiség lényeges elemét
képezd személyes adatok vagyoni joghatasu digi-
talis szolgaltatasra iranyuld szerz6dések targyava
tegyék. Ugyanakkor a kontinentalis jogrendszerek
személyiségvédelmét az adatalapu gazdasag sze-
repldinek iizleti gyakorlata jelent6sen kikezdte az
elmult években.

3.2.2. A forgalomképesséq adatvédelmi és
erkélcsi aspektusai

A GDPR rogziti, hogy a természetes szemé-
lyek szamara biztositani kell azt, hogy a szemé-
lyes adataikkal maguk rendelkezhessenek.* Igy
felmeriilhet az az értelmezési lehetdség, hogy ez a
rendelkezési jogosultsag kiterjed-e arra is, hogy az
érintettek a személyes adataikat gazdasagi tranzak-
ciok targyava tegyék. A valasz kozel sem egyszerd,

2. LANGHANKE - SCHMIDT-KESSEL (5. ]j.), 219.
% MENYHARD (47.1).), 65.

> MENYHARD (47.1].), 65.

> SAMARA (23.1j.), 35.

% GDPR (27.1;.), (7).

% MENYHARD (47.1j.), 77.
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hiszen ezzel a gyakorlattal kapcsolatban erkélcsi és
adatvédelmi problémak egyarant felmeriilhetnek.

Erkolcsi oldalrol a problémat leginkabb az je-
lentheti, hogy milyen indokok alapjan legitimal-
haté egy olyan piaci modell, amely gyakorlatilag
termékként kezeli a személyes adatokat. A szemé-
lyes adatok mas aspektusainak vagyoniasodasa-
hoz hasonl6an nehéz egyértelmuen ilyen indoko-
kat azonositani.””

Adatvédelmi szempontbdl fontos kiemelni az
Eurépai Adatvédelmi Testiilet 2/2019-es iranymu-
tatasat, amelyben a testiilet teljes mértékben el-
utasitotta a személyes adatok forgalomképessé-
gének lehet6ségét. Az iranymutatas értelmében,
~tekintettel arra, hogy az adatvédelem az Alapjogi
Charta 8. cikkében biztositott alapvetd jog, és figye-
lembe véve, hogy az dltaldnos adatvédelmi rende-
let egyik fo célja, hogy biztositsa az érintettek szd-
madra, hogy az Gket érinté informdcidkkal maguk
rendelkezhessenek, a személyes adatok nem tekint-
hetdk forgalomképes darucikknek. Még akkor is, ha
az érintett hozzdjarulhat a személyes adatok keze-
léséhez, e megallapodds révén nem mondhatnak le
az alapvetd jogaikrol”>®* A DCD-iranyelv is hang-
stulyozza, hogy a személyes adatok nem tekinthe-
téek arunak.”

Ugyanakkor az adatalapu gazdasag vonatkoza-
saban a technolégiai fejlddés okozta valtozasok bi-
zonyos mértékben az adatvédelmi szabalyrendszer
tjragondoldsat teszik szitkségessé. Allaspontom
szerint jelenleg nagyobb tarsadalmi érdek fiz6dik
ahhoz, hogy a jogalkot6 ezen folyamatokra a sza-
balyozas eszkozével reagaljon és felismerje (egyben
elismerje), hogy a digitalis vilagban sok esetben a
vételar alternativdjaként jelenik meg a személyes
adat. Mindezt kiilonosen az azonos szintti fogyasz-
tovédelem megteremtésének sziikségessége indo-
kolja az ilyen jogviszonyokkal kapcsolatban.

Az Eurépai Adatvédelmi Testiilet 2/2019-es irdnymutatdsa, European Data Protection Board: 2/2019 iranymutatas a személyes ada-

toknak az 4ltalanos adatvédelmi rendelet 6. cikke (1) bekezdésének b) pontja szerinti kezelésérél az érintettek részére nydjtott onli-
ne szolgaltatasok Osszefiiggésében, 2.0 valtozat, 2019. 10. 08., https://edpb.europa.eu/sites/default/files/files/file1/edpb guidelines-

art 6-1-b-adopted after public consultation hu.pdf (letoltés: 2023. 04. 02.), 54.

* DCD-iranyelv (8.1j.), (24).


https://edpb.europa.eu/sites/default/files/files/file1/edpb_guidelines-art_6-1-b-adopted_after_public_consultation_hu.pdf
https://edpb.europa.eu/sites/default/files/files/file1/edpb_guidelines-art_6-1-b-adopted_after_public_consultation_hu.pdf
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3.2.3. Akkor hogyan hasznosithatd a személyes

adat?

Az adatvédelmi rendelkezések mellett ,,sziszi-
fuszi munkanak” tlinhet a személyes adatok forga-
lomképességének igazolasara tett kisérlet. Ennek
ellenére valamilyen médon magyarazatot kell adni
arra, hogy a digitalis szolgaltatasra irdnyul6 szer-
z6dések esetén a fogyasztok személyes adatai mi-
ként jelentkezhetnek ellenszolgaltatasként.

Menyhard Attila ramutat, hogy a right of pub-
licityhez hasonld, dologi hatalyu védelemmel biz-
tositott forgalomképes jogosultsag elismerése nem
illeszkedik a magyar polgari jog dogmatikai rend-
szerébe.® Ugyanakkor a Ptk. tartalmaz olyan ren-
delkezéseket, amellyel a jogosult hozzajarulhat sze-
mélyisége egyes attribtitumainak felhasznaldsahoz,
amely akar ellenszolgaltatas ellenében is torténhet.
E korben a Ptk. 2:42. § (3) bekezdésre és a kép-
massal és hangfelvétellel kapcsolatos hozzajarulast
szabalyozo 2:48. § (1) bekezdésre sziikséges utal-
ni. Ezekben az esetekben a jog a felhasznalas en-
gedélyezését monopolizalja, hogy a felhasznalast
csak a jogosult hozzajarulasaval tekinti jogszer-
nek.® SAt, egyes személyiségi jegyek felhasznalasa-
val kapcsolatban olyan jogszabalyi rendelkezések
is vannak a magyar jogban, amelyek kifejezetten
ellenszolgaltatas fejében teszik lehetdvé a személyi-
ségi jegy felhasznalasat kereskedelmi célokra.®> Ez
torténik példaul az arculatatviteli szerz6dés alap-
jan, amellyel a sportold vagy sportszovetség nevé-
nek, képmasanak, illetve jelvényének felhasznala-
sara valik jogosultta a felhasznalo.®

A Ptk. 2:43. § e) pontja szerinti személyes ada-
tok védelméhez fiz6d6 jog kapcsan analog médon
arra az eredményre juthatunk, hogy az egyének
az adatvédelmi rendelkezések teljesiilése mellett
hozzajarulhatnak személyes adataik gazdasagi cé-
la kezeléséhez. Azaltal, hogy a GDPR lehetdséget
teremt az érintettnek arra, hogy hozzajaruljon az

% MENYHARD (47.1].), 79.

¢ MENYHARD (47.1j.), 76.

¢ CzaPArI (31.1j.), 14.

& Sportdl sz616 2004. évi I. térvény, 35. § (3) bekezdése.
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tenZeitung, 72/21, 2017, 1039.
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adatkezeléshez, lényegében megteremti a lehetGsé-
get arra, hogy az érintett olyan esetekben is jogsze-
riivé tegye az adatkezelést, ahol egyik-masik — az
6 akaratnyilvanitasatol fiiggetleniil alkalmazhato
- jogalap sem all fenn. Ezért allaspontom szerint
a felek megallapodhatnak arrol, hogy a személyes
adat szerzddéses ellenszolgaltatasként jelenjen meg
a konkrét jogviszonyban.

Ez a hozzajarulds semmi esetre sem lehet tel-
jeskort. Egyrészrol vannak olyan, az adatvédelem-
hez kapcsol6do jogosultsagok, amelyekrdl érvé-
nyesen nem mondhat le az érintett. Ilyen példaul
a GDPR 7. cikk (3) bekezdés alapjan biztositott jo-
gosultsag arra nézve, hogy az adatkezelési hozzaja-
rulasat visszavonja. Egy ilyen rendelkezés ugyan-
is érvénytelen lenne.** Ez kovetkezik a Ptk. 6:101.
§-abdl is, amelynek értelmében a fogyasztd és val-
lalkozas kozotti szerz6désben semmis a fogyaszto-
nak a jogszabalyban megallapitott jogardl lemondo
jognyilatkozata. Masrészrél a DCD-iranyelv ren-
delkezései alapjan a fogyasztd sohasem veszti el
az ellendrzést a személyes adatai f616tt, hiszen az
adatkezelésnek barmikor véget vethet az adatke-
zelési hozzdjarulds visszavonasaval.®®

A teljes lemondast engedélyezd szabalyozasi
kornyezet eliminalna a hazai személyiségvédelem-
bél annak erkolcsi aspektusat, és kizarolag vagyo-
ni alapokra helyezné azt. Ez a magyar személyiségi
jog dogmatikai sajatossagai mellett nem kivana-
tos. A hangsuly a forgalomképesség szempont-
jabol éppen ezért azon van, hogy az adatkezeld
altal folytatott tevékenység mindenképpen megfe-
leljen a GDPR rendelkezéseinek. Ekkor a fogyasztd
hozzajarulasa legitimalhatja a személyes adat fel-
hasznalasat. A kiilonbség a személyiség mas aspek-
tusaihoz viszonyitva, hogy az ilyenkor adott hoz-
zajarulas részletszabalyait a Ptk.-n kiviil, a GDPR
szabalyai kozott kell keresni.

LANGHANKE — SCHMIDT-KESSEL (5. 1j.), 221.; valamint Andreas SATTLER: Personenbezogene Daten als Leistungsgegenstand, Juris-

% Fryderyk ZoLL: Personal Data as Remuneration in the Proposal for a Directive on Supply of Digital Content. In: Reiner SCHULZE
- Dirk STAUDENMAYER - Sebastian LoHssE: Contracts for the Supply of Digital Content: Regulatory Challenges and Gaps. Miinster
Colloquia on EU Law and the Digital Economy II. Baden-Baden, Nomos, 2017, 187. Az, hogy ez milyen hatdst gyakorol a felek kozott

1étrejott szerz8désre, a kovetkezd fejezetben keriil elemzésre.
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3.3. Visszterhes, de mégsem egyenértéki

Ahogy arra korabban mar utaltam, a DCD-i-
ranyelv végs6 valtozata mar egyaltalan nem hasz-
nalja az ,ellentételezés” kifejezést a személyes ada-
tokkal 6sszefiiggésben. Mindekozben egyértelmd,
hogy az iranyelv elismeri a személyes adatok kom-
mercializalodasat és azok arujellegét.®® Ahogy Szi-
lagyi Ferenc hangsulyozza, a DCD-irdnyelvet a
személyes adatokon alapulé piaci modellek felis-
merése hivta életre, de nem azért, hogy piacot hoz-
zon létre a fogyasztok személyes adatainak.”’

A DCD-iranyelv célja ehelyett a kellékszavatos-
sagi jogok gyakorlasanak a megteremtése a digi-
talis piacon. Ugyanakkor ahhoz, hogy ez tényle-
gesen megtorténhessen, a felek kozott szerzédéses
viszonynak kell fenndllnia.®® A DCD-iranyelv 3.
cikk (1) bekezdése szerint ugyanis ,ez az irany-
elv minden olyan szerzédésre alkalmazandé (...)"%
A felek kozotti kapcesolat mindsitése a nemzeti jog-
rendszerek feladata. A fogyasztovédelmi rendelke-
zések érvényesiilése érdekében szerz6désnek sziik-
séges tekinteni a felek kozotti kapcsolatot abban az
esetben is, ha a fogyaszté a személyes adatait szol-
galtatja a vallalkozasnak.

Ilyenkor egy visszterhes és nem ingyenes szer-
z6déses kapcsolat jon 1étre a felek kozott. A szak-
irodalomban léteznek olyan mddszerek, amelyek
révén megbecsiilhet6 a személyes adatok gazdasa-
gi értéke, de ezek az eredmények mindig csak hoz-
zavetdleges értéket mutatnak.”” A DCD-iranyelv
értelmében a személyes adat nem tartozik az ,,ar”
fogalma al4, ebb6l kovetkezbden az arat nem lehet
»személyes adatban meghatarozni””' A személyes
adatok konkrét tranzakcidéban betoltott értékének
a vizsgélata azért nem sziikséges, mert a felek ko-
zOtt nem szinallagmatikus viszony jon létre.

A fogyaszto szolgaltatasanak egyedisége miatt
sziikségtelen a szolgaltatas és ellenszolgaltatas
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egyenértékliségének vizsgalata, hiszen az, hogy a
szerzOdés visszterhes, nem jelenti egyben azt is,
hogy a felek kozott szinallagmatikus kapcsolat jott
létre. A szolgaltatas egyediségére tekintettel a di-
gitalis szolgaltatasra irdnyuld szerz6dés az olyan
szerencseelemet tartalmazé szerzédéstipusokhoz
kozeledik, mint példaul a tartasi szerzédés. Az
ilyen szerz6dések esetében a szerencseelem miatt
szitkségtelen a szinallagma fennallasanak vizsga-
lata. A digitalis szolgaltatasra iranyuld szerzédés a
Ptk. altal szabalyozott vagyoni viszonyokon beliil
nem az aruviszonyok koz¢ illeszkedik, hanem sok-
kal inkabb olyan egyéb csereviszonynak tekinthe-
t6, ahol a két fél kozotti jogtargyak cseréje mindkét
fél szamara pozitiv, de nem feltétleniil matemati-
kailag egyenlé mddon torténik.”

4. Az adatkezelési hozzajarulas visszavonasa

A DCD-iranyelv megalkotasa soran a jogalko-
to arra torekedett, hogy a jogszabaly megfeleljen
a GDPR kovetelményeinek, mégis fellelhet6ek bi-
zonyos fesziiltségi pontok a jogszabalyok kozott.

Miutan az el6z6 fejezetben felvazoltam, hogy
milyen koriilmények kozott képzelhet6 el a sze-
mélyes adatok gazdasagi hasznositasa, jelen feje-
zetben a szakirodalomban leggyakrabban megje-
lend kérdést kivinom elemezni: méghozza, hogy
milyen hatast gyakorol a felek kozotti digitalis szol-
galtatasra iranyuld szerzédésre, ha a fogyaszté az
adatkezelési hozzajaruldsat visszavonja. Az érin-
tettet a GDPR 7. cikk (3) bekezdése alapjan meg-
illeti az a jog, hogy a korabban adott adatkezelési
hozzajarulasat barmikor visszavonja. Ez a jogosult-
sag értelemszertien kihat a digitalis szolgaltatasra
iranyulé szerzédésre, hiszen ezaltal megszilinik az
adatkezelés jogalapja. Az adatvédelmi jog szem-
pontjabdl a hozzajarulas visszavonasanak a jogha-

% SziLAGyI1 Ferenc: Personal Data as Consideration for the Facebook Service. Case Note on Facebook Ireland Ltd. v Gazdasagi Verseny-
hivatal (Hungarian Competition Authority) (Case BH2022.24). Journal of European Consumer and Market Law 11, 2022/4, 154.

¢ SzILAGYI (66.1].), 154.
¢ METZGER (36.1j.), 30.
¥ DCD-iranyelv (8.1j.), 3. cikk (1) bekezdése.

70 OECD: Exploring the Economics of Personal Data: A Survey of Methodologies for Measuring Monetary Value, OECD Digital Economy
Papers, No. 220, Paris, 2013, https://www.oecd-ilibrary.org/exploring-the-economics-of-personal-data 5k486qtxldmgq.pdf?itemId=%2F-

content%2Fpaper%2F5k486qtxldmg-en&mimeType=pdf (letoltés: 2023. 04. 02.), 18.

71 SziLAGYI (66. 1.), 158.

72 CseHI Zoltan (f6szerk.): 2013. évi V. torvény a Polgari Torvénykonyvrdl kommentarja. Magyar Kozlony Lap- és Konyvkiadé. Buda-

pest, 2021, 40.
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tasa ugyanis az, hogy az adatkezelés nem folytat-
haté tobbé, kivéve, ha az adatkezeldnek a 6. cikk
(1) bekezdés a) pontjaban meghatarozott mellett
mas jogalap is a rendelkezésére all.””> A személyes
adatok kvazi ellenszolgaltatasi jellege — ahogy azt
korabban mar bemutattam - ugyanakkor kizaro-
lag az adatkezelési hozzajarulason alapulé adatke-
zeléssel kapcsolatban képzelhetd el.

Fontos megjegyezni, hogy az adatkezelési hoz-
zajarulas visszavonasa pro futuro valt ki joghatast,
ezaltal a korabbi adatkezelés nem valik jogszertit-
lenné, de alternativ jogalap nélkiil a korabban be-
gyujtott és kezelt adatot tordlni kell.” A GDPR
ezen jogintézménye azért is kiilondsen fontos a
digitalis szolgaltatdsra iranyul6 szerzédésekkel
kapcsolatban, mert ez teszi alkalmassa az adatke-
zelési hozzajarulast mint jogalapot arra, hogy az
érintett szamara biztositsa a személyes adatai fe-
letti ellendrzést. A hozzajarulas visszavonasarol
nem mondhat le érvényesen az érintett, méghoz-
za a Ptk. 6:101. §-abol kovetkezden.

A GDPR preambuluma szerint a hozzajarulas
onkéntességéhez azon tul, hogy annak megada-
sakor az érintett rendelkezik a valés vagy szabad
valasztasi lehetdséggel, az is hozzatartozik, hogy
modjaban all a hozzajarulas anélkiili megtagada-
sa vagy visszavonasa, hogy ez a karara valna.””Az
Eurdpai Adatvédelmi Testiilet 5/2020 iranymuta-
tasa értelmében az utébbi feltétel azt jelenti, hogy
az adatkezel6nek dijmentesen, illetve a szolgalta-
tasi szint csokkentése nélkiil lehet6vé kell tennie
a jog gyakorlasat.”
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4.1. Pacta sunt servanda?

Ha a vallalkozas nem gytjtheti és kezelheti tob-
bé a fogyasztd személyes adatait, ugy az altala nyj-
tott szolgaltatas ellenszolgaltatas nélkiil marad. Ez
lényegében szemben all a szerz6dés Ptk.-ban meg-
hatarozott definiciojaval, miszerint a szerz6désbol
kotelezettség keletkezik a szolgaltatas teljesitésére
és jogosultsag a szolgaltatas kovetelésére,”” vagyis
a pacta sunt servanda elv is megkérddjelezddhet.
Vajon szerz6désszegést kovet el a fogyasztd azzal,
hogy a GDPR altal biztositott jogosultsagat gyako-
rolja? Szankcionalhat6 ezzel 6sszefiiggésben? Ho-
gyan illeszthet6 be egy olyan szolgaltatas a magan-
jogi dogmatikaba, ahol mar a szerzédéskotéskor is
létezik egy olyan specialis felmondasi jog az egyik
fél szamara, amelyet barmikor és barmilyen hatra-
nyos kovetkezmény nélkiil gyakorolhat?

Mindenekel6tt fontos leszogezni, hogy az adat-
védelmi jogi rendelkezéseknek megfeleléen nem
meriilhet fel az érintett szankcionalasa. Ennek oka
egyrészrél, hogy a DCD-iranyelv kifejezetten té-
telezi a GDPR elsébbségét barmely osszetitkozés
esetén.”®

Langhanke és Schmidt-Kessel erre tekintettel
javasoljak azt, hogy a személyes adatok szolgaltata-
sara vonatkozo kotelezettséget egyfajta természetes
kotelemként kellene felfogni.” Ez azt eredményez-
né, hogy a személyes adat szolgaltatdsa szerz6dési
kotelezettség targyat képezné, de az nem volna ki-
kényszerithetd bir6i uton. A természetes kotelem
sajatja, hogy a felek tartoznak egymasnak, ugyan-
akkor a felelGsség a tartozas teljesitéséért nem all
fenn.*® Ebbol kovetkezden a véllalkozas nem kove-
telhetné a személyes adatok szolgaltatasat, de a ter-
meészetes kotelmek dogmatikai sajatossagai alapjan

7> KUNER - BYGRAVE — DOCKSEY — DRESCHLER (29. ]j.), 351. Fontos hangsulyozni, hogy az adatkezel6 hallgatélagosan nem térhet at egy
masik jogalapra, hanem az atlathatdsag elve, illetve a GDPR (27.]j.) 13. és 14. cikke szerinti tdjékoztatasi kotelezettségnek megfeleléen
koteles az érintettet tdjékoztatni. JORT Andrés (szerk.): A GDPR Magyarazata. HVG-Orac Lap- és Konyvkiado Kft., Budapest, 2018.

7 Eugenia PoLiTou - Efthimios ALEPIS — Constantinos PATsAKIs: Forgetting personal data and revoking consent under the GDPR:
Challenges and proposed solutions, Journal of Cybersecurity, 2018/4, 7.

7> GDPR (27.1j.), preambulum (42); valamint KUNER — BYGRAVE — DOCKSEY — DRESCHLER (29. ]j.), 351.

76 Az Eurdpai Adatvédelmi Testiilet 5/2020 iranymutatasa, European Data Protection Board: 5/2020 Irdnymutatas az (EU) 2016/679 ren-
delet szerinti hozzajarulasrdl, 1.1 verzio, 2020. 05. 04., https://edpb.europa.eu/sites/default/files/files/file1/edpb_guidelines 202005

consent hu.pdf (letoltés: 2023. 04. 02.), 27.
77 Ptk. 6:58. §-a.
78 DCD-iranyelv (8.1j.), (48).
7 LANGHANKE - SCHMIDT-KESSEL (5. ]j.), 221.
8 Csgn1 (72.15.), 171.


https://edpb.europa.eu/sites/default/files/files/file1/edpb_guidelines_202005_consent_hu.pdf
https://edpb.europa.eu/sites/default/files/files/file1/edpb_guidelines_202005_consent_hu.pdf
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az onkéntes teljesités sem volna visszakovetelhetd.*!
Ez a megkozelités egybevag azzal, hogy az adat-
kezelési hozzajarulas pro futuro valthat ki jogha-
tast. Probléma azaltal meriil fel, hogy alternativ
jogalap hianyaban az adatkezel6nek az addig be-
gyujtott adatokat tordlnie kell. Ezaltal az ilyen sze-
mélyes adatok mégiscsak ,tartozatlan fizetésnek”
mindsiilnének, amely nem felel meg a természetes
kotelmek dogmatikai sajatossagainak.

Sattler emellett arra hivja fel a figyelmet, hogy
Langhanke és Schmidt-Kessel koncepcidjanak el-
fogadasa adatvédelmi szempontbdl kiszolgaltatotta
tenné az érintetteket.®” Ez ugyanis arra késztetné a
vallalkozasokat, hogy az adatkezelési hozzajarulas
megszerzését kovetden ,,aki kapja, marja” alapon
annyi adatot gytijtsenek az érintettrdl, amennyit
csak tudnak, ezzel karpotolva magukat a kikény-
szerithet6ség hianyaért.** Olyan hamis 6sztonzé-
ként hatna ez a felfogas, hogy a vallalkozasoknak
az lenne az érdeke, hogy a hozzajarulas esetleges
visszavonasat megelézden gazdasagilag minél in-
kabb kiaknazzak az adatokat, harmadik félnek tor-
ténd értékesitéssel.®

Zoll allaspontja szerint azaltal, hogy az érintett
barmikor visszavonhatja adatkezelési hozzajarula-
sat, valéjaban nem is a személyes adat az, ami per
se a szerz6dési kotelezettség targyat képezi, hanem
a fogyasztd kotelezettsége, hogy eltlrje az adat-
kezelést.* Ez a megkdzelités 1ényegében azonos
az altalam elfogadott értelmezéssel, miszerint az
adatkezelési hozzajarulas megadasa - és az ehhez
kapcsolddo tirési kotelezettség — képezheti a fo-
gyaszto szolgaltatasat. Zoll mindazonaltal a digita-
lis szolgaltatasra iranyuld szerz6dést egyfajta tartos
szerz8désnek fogja fel, ahol az adatkezelési hozza-
jarulas visszavonasa felmondasként értékelhetd.”

CseHI (72.1j.), 171.

8 KUNER - BYGRAVE — DOCKSEY — DRESCHLER (29. ]j.), 169.
8 SATTLER (64. ]j.), 1040.

8 SATTLER (64. ]j.), 1040.

8 SATTLER (64. ]j.), 1040.

8 ZoLL (65.1j.), 184.

8 ZoLL (65.1.), 184.

8 GDPR (27.].), preambulum (42).

% LANGHANKE - SCHMIDT-KESSEL (5. ]j.), 144.
% Ptk. 6:213. § (1) bekezdése.

! SCHULZE — STAUDENMAYER (5. 1j.), 286.
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4.2. Felmondas?

Az adatkezelési hozzajarulas visszavonasaval
kapcsolatban a mindsitési nehézséget az okozza,
hogy a GDPR preambuluma értelmében az érin-
tett akként kell tudnia gyakorolni az adatkezelési
hozzajarulas visszavonasanak jogat, hogy az a ka-
rara valnék.® Tekintettel arra, hogy a visszavonast
kovetben a személyes adatok kezelésére a jovoben
mar nem lesz lehet6ség, igy szerz6dési szempont-
boél kézenfekvonek tiinne a nyilatkozatot a szerzé-
dés felmonddsaval azonositani, ugyanakkor nincs
ilyen kifejezett rendelkezés sem a GDPR, sem a
DCD-iranyelv szabalyai kozott.* A megoldast an-
nak eldontése jelentené, hogy a két jog gyakorlasa
egyenlének tekinthet6-e egymassal. Amennyiben
igen, ugy a DCD-iranyelv 17. cikkében megjele-
no kotelezettségek terhelik a fogyasztot, vagyis a
szerz6dés felmondasara vonatkozo rendelkezések
lennének az iranyadoéak. Eszerint a fogyaszté ko-
teles volna tartozkodni a digitalis tartalom vagy a
digitalis szolgaltatas hasznalatatol, és ezek elérhe-
tévé tételétdl harmadik felek szdmara. Ebben az
esetben a hasznalat lehetdségének elvesztése nem
jelentkezne kdros kovetkezményként, hiszen arra
a fogyasztd szandékanak is ki kellett terjedni az
adatkezelési hozzajarulas visszavonasakor. Ezzel
gyakorlatilag a GDPR rendelkezéseibdl kovetkez-
ne a felmondas lehet8sége, igy a fogyaszto jogsza-
baly rendelkezései alapjan valna jogosultta a fel-
mondasra.”

Forditott esetben, vagyis amikor a fogyaszto a
felmondasi jogat gyakorolja, Twigg-Flesner szerint
ugy kell tekinteni, mintha ezzel egytittesen az adat-
kezelési hozzajarulasat is visszavonta volna, lévén a
fogyasztéknak ilyen elvarasa fliz6dik a felmondas
gyakorlasahoz.”’ Nem olyan egyértelmi ugyanak-
kor, hogy a fogyaszté a visszavonasaval a szerzé-
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dést is meg kivanja sziintetni.”” Megoldast jelent-
het az, ha a felek a digitalis szolgaltatasra iranyuld
szerz6désben rendezik a kérdést, igy példaul ki-
kotik, hogy az adatkezelési hozzajarulas visszavo-
nasa felmondasnak fog mindsiilni a felek kozotti
jogviszonyban. Ekkor azonban ujfent az a prob-
léma meriil fel, hogy mindez nem valik-e az érin-
tett kdrara.

Az adatkezelési hozzajarulas visszavonasa je-
lenleg az egyik megoldatlan kérdés a digitalis szol-
galtatasra iranyuld szerzédésekkel kapcsolatban.
Ennek oka, hogy a DCD-iranyelv célja a kelléksza-
vatossagi jogok biztositasa a fogyasztok szamara,”
igy a jogszabaly nem is tartalmaz olyan rendel-
kezéseket, amelyek a vallalkozas szamara lehetd-
vé tennék a szerz6dés megsziintetését. A felvazolt
koncepcidk koziil, véleményem szerint, a felmon-
das joga az, amely a leginkabb elfogadhaténak te-
kinthet6 konkrét szabalyozas hidnydban, hiszen az
adatvédelmi rendelkezések szerzédéses keretek ko-
zé helyezése egy ilyen megoldashoz kozelithet leg-
inkabb. Ugyanakkor ez egy olyan joghézag, ame-
lyet a jogalkotonak kellene megsziintetnie olyan
modon, hogy egyarant megfeleljen a maganjogi
és az adatvédelmi szabalyozasnak.

5. Osszegzés

A tanulmany torekvése az volt, hogy bemutas-
sa azokat a problémakat, amelyeket az adatalapt
gazdasag és a digitalis piac lizleti modelljei felvet-
nek az adatvédelmi jog és a hagyomanyos polgari
jogi dogmatika szempontjabol. A DCD-iranyelv
szinte biztosan az elkovetkez6 évek egyik legfonto-
sabb, uttoro jellegti ujitasat honositotta meg az eu-
répai szerz6dési jogban azaltal, hogy kiterjesztet-
te a hatalyat az olyan jogviszonyokra, amelyekben
a fogyasztok személyes adat szolgaltatasat vallal-

2 LANGHANKE - SCHMIDT-KESSEL (5. ]j.), 222.
% VEKAs (14. 1j.), 219.
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jak kvazi ellenszolgaltatasként a digitalis tartal-
mak vagy digitalis szolgaltatashoz valé hozzafé-
rés ellenében.

A jog szamara nehézséget jelent a technologiai
fejlodés okozta valtozasok lekovetése. Mindazon-
altal nem szabad hatat forditani a jelenleg zajl6 fo-
lyamatoknak. Idealisztikus elképzelésnek tartom
azt a szigoruan alapjogi megkozelitést, amely ta-
gadja, hogy a személyes adatok egyre inkabb el-
lenszolgaltatasként jelennek meg a digitalis vilag-
ban. Azt gondolom, hogy a tagadas helyett a piaci
gyakorlat jogszabalyi keretek kozé szoritasa jelen-
tené a helyes utat. Ezért minél el6bb sziikség vol-
na egy a digitalis szolgaltatasra iranyulo szerz6-
désekre vonatkozo szabalyrendszer kialakitasara,
amely képes lenne érvényt szerezni a jelenlegi és
az 4j technolégiahoz igazitott adatvédelmi szaba-
lyozasnak is. Miként rendelkezhetne és gyakorol-
hatna ellendrzést a személyes adatai kezelése fe-
lett az érintett, ha jelenleg nem egyértelm, hogy
milyen joghatdst gyakorol a digitalis szolgaltatas-
ra iranyul6 szerzédésre az adatkezelési hozzajaru-
las visszavonasa?

A DCD-iranyelv vonatkozé rendelkezéseinek
bemutatasa mellett kisérletet tettem annak felva-
zolasdra, hogy milyen keretek kozott lehetne el-
képzelni a személyes adatok hasznositasat. Ramu-
tattam, hogy a személyes adatoknak értéke van, és
a magyar polgari jog keretei kozott is elképzelhe-
t6, hogy az adatkezelési hozzajarulas megadasaval
a személyes adatok bizonyos mértékig gazdasagi-
lag hasznosithatok legyenek. Az elkovetkezo évek
valoszintileg a polgari jog intézményeinek bizo-
nyos foku atgondolasat tehetik sziikségessé. Mind-
emellett lathato, hogy a hatalyos polgari jog jelen-
legi allapotaban is képes reflektalni a technologiai
valtozasokra.
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1. Bevezetés: A digitalis piacok
szabalyozasanak jelene

A digitalis nagyvallalatok sikeres hatdsagi fel-
tigyelete még mindig az elmult évtizedek egyik
legnagyobb kihivasat jelenti a versenyjog szama-
ra. A szabalyozas sziikségképpen le van maradva
a piaci verseny feliigyeletének ellatasa soran fel-
meriilé problémakhoz képest. Az Eurdpai Parla-
ment és a Tanacs (,,Parlament és Tanacs”) az utobbi
években ugyan kissé megkésve, de elkezdte a di-
gitalis piacokra iranyuld szabalyozasi strukturaja
kidolgozésat. Igy keriilt az Eurépai Unié verseny-
hatésagaként is miikodo Eurdpai Bizottsag (,,Bi-

zottsag”) asztalara tobbek kozott a 2020 juliusatol
kotelezéen alkalmazando tn. platform to business
rendelet’ (,,P2B rendelet”), a 2022. november 16-
an hatalyba 1ép¢ digitalis szolgaltatasokrdl sz6lo
rendelet’ (,DSA”) és a jelen tanulmanyban vizsgalt,
2022. november 1-jén hatalyba lépett digitalis pia-
cokrol szolé rendelet* (,DMA”) is. A varakozasok
szerint az Uj szabalyozas 1épést tud majd tartani a
rohamosan valtozé piaci koriilményekkel a jogbiz-
tonsag, atlathatdsag és a személyhez fiz6d¢6 alapjo-
gok tiszteletben tartasa mellett. A DMA szabalyait
2023. majus 2-tdl kell alkalmazniuk az érintett val-
lalkozasoknak, ezért a piaci tapasztalatokbol csak
kés6bb tud majd tovabb épitkezni a jogalkoto.

! Joghallgato, Pazmany Péter Katolikus Egyetem, e-mail: szilvasi.evelin@gmail.com. A cikk a szerzének a 36. Orszagos Tudomdnyos
Diakkori Konferencia Fogyasztovédelmi és Versenyjogi tagozatdban I. helyezést elért dolgozatan alapul.
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Az Eurépai Parlament és a Tanacs (EU) 2019/1150 rendelete az online kozvetit szolgaltatdsok tizleti felhasznaléi tekintetében alkal-
mazando tisztességes és atlathato feltételek elémozditasardl, HL L 186/57, 2019. 06. 20. https://eur-lex.europa.eu/legal-content/HU/
TXT/?2uri=CELEX%3A32019R1150 (letoltés: 2022. 11. 01.).

Az Eurdpai Parlement és Tanacs (EU) 2022/2065 rendelete a digitalis szolgaltatdsok egységes piacarol és a 2000/31/EK iranyelv médo-
sitasardl, HL L 277/1, 2022. 10. 19., https://eur-lex.europa.eu/legal-content/HU/TXT/2uri=CELEX:32022R2065 (letoltés: 2022. 11. 01.).
Az Eurdpai Parlement és Tanacs (EU) 2022/1925 rendelete a digitalis 4gazat vonatkozasaban a versengd és tisztességes piacokrdl, va-
lamint az 2019/1937/EU és a 2020/1828/EU iranyelv mddositasardl (digitalis piacokrol sz616 jogszabaly), HL L 265/1, 2022. 09. 14.,
https://eur-lex.europa.eu/legal-content/HU/TXT/2uri=CELEX:32022R1925 (letoltés: 2022. 11. 01.).
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https://eur-lex.europa.eu/legal-content/HU/TXT/?uri=CELEX%3A32019R1150
https://eur-lex.europa.eu/legal-content/HU/TXT/?uri=CELEX:32022R2065
https://eur-lex.europa.eu/legal-content/HU/TXT/?uri=CELEX:32022R1925
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Jelen tanulmany kutatasi témaja a digitalis pia-
cokrol sz016 rendelet esetleges hianyossagait bon-
colgatja szubjektiv vélemény formdjaban, 6t sziir-
kezonara koncentralva. A tanulmany elsé két
fejezete kisérletet tesz a digitalis szabalyozasban
hasznalt fogalmak tisztazasara és a DMA személyi
hatdlyanak egyszertibbé tételére. A harmadik és a
negyedik fejezet a Bizottsag és a tagallami verseny-
hatdsagok kozotti hataskori kérdéseket boncolgat-
ja. Az unios relevanciaval bir6 nagyvallalatok ellen
jelenleg tagallami szinten folytatott eljarasok jovo-
beli helyzete nem tisztazott, ahogyan azon tagalla-
mi gazdasagi versenyre veszélyt jelent6 piaci sze-
replok helyzete sem, amelyek nem akadnak fenn
a DMA rostdjan. A tanulmany ezt a négy sziirke-
zénat probalja Gj perspektivabdl megvilagitani,
amely nézépont segitségével talan kozelebb ke-
riilhet a jogalkotd és a jogalkalmaz¢ a sziirkezo-
nak eredményes feloldasahoz.

2. Miért nem vilagos a digitalis piacok
szabalyozéasa?

A digitalizaci6 az elmult évtizedek soran globa-
lis méreteket 6ltott, mialatt a jogalkotas nagyrészt
allamok szerint fragmentalt maradt. Berke Barna,
az Europai Uni6 Torvényszékének egykori birdja
mar 2003-as tanulmanyaban’ felhivta a jogalkoto
figyelmét a tagéllami és a kozosségi jog dsszehan-
golasanak sziikségére, azonban erre azdta sem ke-
riilt teljes mértékben sor. A digitalis kor hajnalan,
2008-ban Richard Whish, a londoni King’s Colle-
ge jogasz emeritus professzora Versenyjog cimi
konyvének hatodik kiadasaban® ugy fogalmazott
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a kotet kiadasai kozott eltelt id6 alatt tapasztalt
versenyjogi fejlédés titemét érzékelve, hogy szin-
te évente ujrairhatna a kozel ezer oldalas mono-
grafiat. Felvetette a hatarokon éativel6 nemzetkozi
jogrendszer igényét,” amir6l 2022-ben mar mint
meglévé versenyjogi struktirarol beszélhetett a
kartellek vonatkozasaban.®

A szabdlyozas két szempontbdl is kiillondsen
nehéz a digitalis piacon. Egyrészt a digitalis kor-
ban mikodé vallalkozasok piaci magatartasaban
osszefonodik a versenyjog, a fogyasztovédelem, az
adatvédelem és még szamos olyan dgazatspecifi-
kum?’, amelyek hatdssal vannak a tarsadalomra, igy
szabalyozasra szorulnak.' Ezért az dgazati szaba-
lyozasok helyett egyre inkabb el6térbe keriilnek a
problémakdzpontd, tobb jogagat magaban fogla-
16 joganyagok, mint a DMA vagy a DSA rendel-
kezései.

Masrészt a klasszikus jogalkotas és alkalma-
zas a jogbiztonsag kovetelményét szem eldtt tart-
va mélyrehaté vizsgalaton, piacelemzésen és mind-
ezek értékelésén alapul, igy a jogalkotas a piacon
tapasztalt magatartasokra utolag reagal. Az ex post
szabalyozas legnagyobb hatranya féleg a digitalis
piacon érzékelhetd, ahol az in integrum restitutio
szinte semmilyen esetben sem lehetséges. Tobbek
kozott ezekbol a tényekbdl kovetkezett a Parlament
és a Tanacs részérdl az igény egy 4j szemlélett sza-
balyozas kidolgozasara. A digitalis piacok szaba-
lyozasakor a jogalkoto észrevette az 4j fogalmak
iranti igényt a digitalis kor uj véllalkozasait ille-
téen. Azonban az alapfogalmak meghatarozasa so-
ran nem keriilt a figyelem koézéppontjaba, hogy
a digitalizacié atrendezte a klasszikus eréviszo-

> Berke Barna: A versenyjogi harmonizaciotol az EU 1j jogérvényesitési rendszeréig, Tarsadalom és Gazdasag 2003, 25/1, 160-162.
¢ Richard WHisH: Versenyjog (a hatodik angol nyelvii kiadds magyar forditasa), Budapest, HVG-Orac Kiadd, 2010.
7 ,A jovére nézve az lesz a valodi kérdés, hogyan fejlessziink ki olyan nemzetkozi rendszert, amely meg tud birkézni a piaci globalizdciébol

fakadé versenypolitikai kérdésekkel” WHiIsH (6. ]j.), 467.

8 Richard Whish: Horizontal Agreements, V. Magyar Versenyjogi Féorum, Budapest, 2022. 09. 06., https://www.gvh.hu/pfile/file?path=/
gvh/rendezvenyek/v.-magyar-versenyjogi-forum/prezentaciok/prezentacio_richar whish&inline=true (let6ltés: 2022. 11. 01.).

° Az Eurdpai Parlament és a Tandcs rendelete a mesterséges intelligenciara vonatkozé harmonizalt szabalyok (a mesterséges intelligen-
ciarol sz6l6 jogszabaly) megallapitasardl és egyes unids jogalkotasi aktusok médositasardl (2021/0106/COD-javaslat), 2021. 04. 21.,
https://eur-lex.europa.eu/legal-content/ HU/TXT/?2uri=CELEX%3A52021PC0206 (let6ltés: 2022. 11. 01.).

121996. évi LVIL. torvény a tisztességtelen piaci magatartas és a versenykorlatozas tilalmardl (Tpvt.), https://net.jogtar.hu/jogszabaly?do-
cid=99600057.tv; 2008. évi XLVII. torvény a fogyasztokkal szembeni tisztességtelen kereskedelmi gyakorlat tilalmardl (Fttv.), https://
net.jogtar.hu/jogszabaly?docid=a0800047.tv; Az Eurdpai Parlament és a Tanacs (EU) 2016/679 rendelete a természetes személyek-
nek a személyes adatok kezelése tekintetében torténd védelmérél és az ilyen adatok szabad aramlasarél, valamint a 95/46/EK rendelet
hatéalyon kiviil helyezésérél (altalanos adatvédelmi rendelet; EGT-vonatkozasu szoveg), https://eur-lex.europa.eu/legal-content/HU/
TXT/HTML/?2uri=CELEX:32016R0679; Az Eurdpai Parlament és a Tandcs 2000/31/EK irdnyelve a belsé piacon az informacids tarsa-
dalommal 6sszefiiggd szolgaltatasok, killondsen az elektronikus kereskedelem, egyes jogi vonatkozasairdl (e-ker), https://eur-lex.eu-

ropa.eu/legal-content/HU/TXT/2uri=CELEX%3A32000L0031.
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nyokat. A tovabbiakban ezekre az eréviszonyok-
ra szandékozom ramutatni, aminek segitségével
egy Uj perspektivabdl szemlélhetjiik a piacveze-
t6 digitalis vallalkozasok egy szlk, kiemelt korét,
ami talan segitséget nyudjthat ahhoz, hogy milyen
szabalyozasi mddszerrel lenne érdemes a digitalis
vallalkozasok kiemelt szerepléit jogkovetd maga-
tartasra birni.

2.1. A digitalizacio fogalmainak jelentosége

A jogalkotast egy olyan felfedezéshez lehet ha-
sonlitani, ahol mar létez6, de még névtelen dol-
goknak kell nevet adni. A névadas a mar létezd
tulajdonsagok alapjan kell, hogy torténjen, hiszen
csak afelett tudunk hatalmat gyakorolni, amit is-
meriink és meg tudunk hatdrozni, azaz nevén tu-
dunk nevezni. Ehhez pedig — mivel nincs 4j a nap
alatt — analogiaként a legkézenfekvobb a mar meg-
1év6 fogalmainkbol kiindulni, ennyiben a digitalis
vilagot a fizikai vilaghoz hasonlithatjuk.

A Kklasszikus piacon az allam mint harmadik
piaci szereplé meghatarozasara nincsen sziikség,
hiszen az allamok fennhatdsaga teriileti alapon
mukodik. A digitalis piacon viszont olyan hata-
lom jut a digitalis teret biztosit6 vallalkozasoknak,
ami felveti a kérdést, hogy vajon nevezhet6-e ez
a fajta hatalom digitalis kormanyzati szerepnek?
Az 6sszehasonlitas kedvéért nevezziik a digitalis
teret biztositd vallalkozasokat digitalis allamnak.
Ez nem azt jelenti, hogy 6nall6 fennhat6saggal és
allamot illet6 jogosultsagokkal lehet felruhazni a
digitalis teret nyujto vallalkozasokat, mert a digita-
lis vilag védendé alanyai egyben a fizikai vilag ala-
nyai, tehat a digitalis allam mindig is allami fenn-
hatdsag ald fog tartozni. Jobb fogalom hijan tehat
jelen tanulmany értelmezésében a digitalis allam
olyan vallalkozas, amely biztositja a digitalis te-
riiletet: a digitalis kozszolgaltatasokat és a digita-
lis infrastrukturat.

2.1.1. A digitdlis dllam teriilete

Tertiletét tekintve a digitalis vildg nem a fizikai
teriileti elosztasok szerint miikodik. A digitalis vi-
lag piaca a digitalis piac, amely az internetkapcso-
lattal valik lathatéva. Egyetlen globalis ,,piactér”
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létezik, ahol a felhasznaldk f6szabalyként ugyano-
lyan jogokkal és kotelezettségekkel 1épnek a digita-
lis vilagba a fizikai vildg minden pontjardl. Elényei
kozé sorolhat6 az online munkavégzés, vasarlas és
kommunikaci6é megjelenése, ami megkonnyitette
a hataron atnyulo kapcsolatok fenntartasat és bi-
zonyos mértékig globalizalta a tarsadalmat. Hatra-
nya ugyanakkor, hogy a world wide weben, azaz a
vilaghalon jelenleg nincs allami feliigyelet. Online
tér, digitalis felhasznal6i mindség és elektronikus
uton megvalosulo biincselekmények viszont van-
nak, amelyek mind anyagi, mind erkélcsi hatranyt
tudnak okozni a tarsadalom szamara." A digitalis
allam mikozben globalis szolgaltatast nyujt, ugy
valaszt székhelyet, hogy a valasztott orszag ked-
vez6 addzasi és adatvédelmi feltételeket nyujtson
szamara. Erdekes kett6sség van a digitélis tér és az
azt szabalyozo joganyag kozott is. A digitalis tér
globalis, a tertilet és a joganyag azonban széttagolt.

2.1.2. A digitdlis dllam alanyai

A digitalis vilag védendé alanyai egyben a fizi-
kai vilag alanyai. A digitalis vilagban azonban nem
jelennek meg az identitasbeli kiilonbségek, aminek
oka egy egészen egyszeru torvényszeriiséggel ma-
gyarazhatd. Ha valamely online feliileten regisztra-
cioba kezdiink, szinte minden esetben talalkozunk
nemi, teriileti, nyelvi és korosztalyos besorolasun-
kat lehet6vé tevd kérdésekkel, ugyanis a digitalis
vilag alanyai a felhasznalék ebbéli hovatartozasu-
kat illetden megkiilonboztethetetlenek, ebbdl ki-
folydlag az informaciok dnkéntes megadasa nélkiil
egyenlének szamitanak. Ez egyrészt egybecseng a
ma divatosnak szamito6 egyenléséget hirdetd gon-
dolatokkal, mdsrészt szamos veszélyt is rejt maga-
ban. Elég csak belegondolni a gyermekek szama-
ra elérhet6, nem korosztalyuknak szant, vagy épp
jogellenes, de elérheté tartalmak 1étébe, vagy a fel-
tigyelet nélkiili online vasarlas lehetéségébe, ami
tizikai tizletben - az alany korat sejtve — nem for-
dulhatna el8. Az alanyok tevékenységébdl szarma-
z6 adatmennyiség értékes adatgazdasagot hozott
létre, ami a digitalizacidval egyenes aranyossag-
ban valt egyre fontosabba szamunkra. A digitalis
allam lassan tobb személyes és online vasarlasi és

" VALENTINY Pdl: Piaci és kormanyzati kudarcok. Az iparpolitikai és a versenypolitikai beavatkozasok valtozé kapcsolata, Verseny és
szabélyozas 2019, KRTK Kozgazdasag-tudomanyi Intézet, Budapest, 116-145.
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hirfogyasztasi szokasokat rogzit6 adattal rendelke-
zik rélunk, mint maga az allam, amelynek allam-
polgarai vagyunk. Az adatbiztonsag feliigyelete a
széttagolt allami hatosagok kezében van, viszont
a biztonsagos digitalis teret a digitalis vallalkoza-
sok teremthetik meg.

Az Eurdpai Unid is felismerte a digitalisan
gyUjthetd adat jelentdségét, ezért 2020-ban az
Eurdpai adatstratégia'? elfogadasaval 2028-ra egy
egységes adatpiac létrehozasat tlzte ki célul, amit
az Adatkormanyzasi rendelet javaslata kovetett."
Az adatgazdalkodas kozpontositdsa a Bizottsag
szerint szerepet fog jatszani tobbek kozott az ener-
giahatékonysag novelésében és a forgalom optima-
lizalasaban is. Vajon az unios adatbazisok el fogjak
valaha érni a digitalis allamok altal gytjtott ada-
tokbol szarmazo egyre pontosabb mérési eredmé-
nyeket, vagy sziikség lesz az dllami entitdsok és a
digitalis allam egyiittmtkodésére az adatok kozos
felhasznaldsa érdekében? A kérdést az elkovetke-
zendo évek jogalkotasi tapasztalatai minden bi-
zonnyal tisztazni fogjak.

Osszességében a digitalizacié altal egy ujfaj-
ta térhoditas zajlik a szemiink el6tt, amelyben a
tarsadalom hol 6nként vesz részt, hol a munka-
lehetdségek megtartdsa miatt nincs mas valaszta-
si lehetGsége. A digitalis nagyhatalmak kiilsé lat-
szata, vallalkozasi mindsége azonban megkdti az
allamok kezét az egységes és hatékony szabalyo-
zas 1étrehozasara, hiszen a sokkal dsszetettebb, fé-
lig allami, félig cégszert alakzattal eddig nem kel-
lett szembenézni sem jogi, sem gazdasagi oldalrol.
AKkar sikerre vezetd felismerést is hozhatna a digi-
talis nagyvallalatok szabalyozasaban, ha a jogalko-
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t6 nem csupan vallalkozasként, hanem - digitalis
teret, kdzszolgaltatast és infrastruktarat is nyuj-
t6 — digitalis allamként tekintene azokra. Ennek
koszonhetden a platformszabélyozas az dllamkozi
kapcsolatok soran alkalmazott szabalyozasi tech-
nikak alkalmazasaval akar teljesebbé is valhatna.'
A digitalis teriilet és tarsadalom globalis jelenlé-
te miatt pedig véleményem szerint nem észszeri
a digitalis allam székhely szerint torténé szabalyo-
zasanak fenntartasa.

3. A digitalis allam piacvezet6 paradoxona

Ahhoz, hogy vilagossa valjon a digitalis piacok
koncentraltsaganak oka, el6szor az a kérdés vizs-
galandoé, hogy mi a kiilonbség a digitalis allamok
és az tizleti felhasznalok kozott. A lehetséges vala-
szok egyike kozé tartozhat az a felvetés, hogy a di-
gitalis allam tizemeltethet ,,digitalis allami tulajdo-
nu vallalkozast”, de f6 allami funkcioja a digitalis
teriilet, kozszolgaltatds és infrastruktura biztosita-
sa marad. A digitalis allam piacvezetd paradoxona
talan abban keresendd, hogy ha mar egy csomo-
pont, azaz digitalis allam kialakult, akkor hidba va-
runk versenytarsra, nem lesz ra felhasznaloi igény,
ami fejlesztené, hiszen senki sem fog egy kevésbé
fejlett infrastrukturara atallni."

Ilyen véllalkozas lehet pl. a Google. Ha valaki a
Google leanyvallalatanak platformjan (YouTube-
on) meg akarja hallgatni Dvorak IX. ,Uj vilag”
szimfonidjat, nem kell megtanulnia a hosszu
»url” kodot's, mint a betarcsazos internet'” kora-
ban. Helyette virtudlisan belép egy digitalis allam-
ba (Google) egy webbongész6 segitségével (Goog-

2 A Bizottsag kozleménye az Eurdpai Parlamentnek, a Tandcsnak, az Eurdpai Gazdasagi és Szocidlis Bizottsagnak és a Régiok Bizott-

saganak: Eurdpai adatstratégia, 2020. 02. 19., https://eur-lex.europa.eu/legal-content/HU/TXT/PDF

rom=EN (let6ltés: 2023. 03. 17.).

[2uri=CELEX:52020DC0066&f-

3 Az Eurépai Parlament és a Tandcs rendelete az eurdpai adatkorményzasrol (2020/0340/EU, Adatkormanyzasi rendelet, EGT-vonat-

kozést sz6veg), 2020. 11. 25., https://eur-lex.europa.eu/legal-content/HU/TXT/PDF

tés: 2023. 03. 17.).

=

[2uri=CELEX:52020PC0767 &from=EN (letol-

P2B-rendelet (2. Ij.); Firniksz Judit: Rangsorolas — Uj szabélyozasi igény a platformok és az informécios tdlterheltség koraban, Ver-

seny és szabalyozds, 2022, https://kti.krtk.hu/wp-content/uploads/2022/01/vesz2021 6-Firniksz].pdf (letoltés: 2023. 03. 21.), 2. lab-

jegyzet (166. oldal).

5 Lina M. KHAN: Amazon’s Antitrust Paradox, The Yale Law Journal, 2017/126, https://www.yalelawjournal.org/pdf/e.710.Khan.805
zuvfyyeh.pdf (letéltés: 2022. 11. 01.), 755.; Robert D. ATKINSON — Michael R. WARD: The Flawed Analysis Underlying Calls for An-
titrust Reform: Revisiting Lina Khan’s “Amazon’s Antitrust Paradox”, Information Technology & Innovation Foundation, https://itif.

dox/, 2023. 03. 01. (letoltés datuma: 2023. 03. 21.).

org/publications/2023/03/01/flawed-analysis-underlying-calls-for-antitrust-reform-revisiting-lina-khans-amazons-antitrust-para-

16 Antonin Dvorék: IX. szimfénia ,,Az Uj Vilagb6l” (Herbert von Karajan vezényletével). Url: (Letdltve: 2022.11.01.).

17

1996-ban a keresdszolgaltatasok elStt ugy lehetett hasznalni az internetet, ha valaki fejbdl tudta a weboldalak cimeit, mert nem volt

kapcsolddasi pont, ami dsszekosse a keresés targyat a relevans talalatokkal.
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le Chrome), ahol az adatait mint egy allamhataron,
»elkérik ellenérzésre és dokumentaljak” (datafi-
kacio, adatositas). A keresdszolgaltatas (Google
Search) mint digitalis autépalya a YouTube-hoz
vezeti, ahol ugyancsak a keresébe irja be az j vi-
lag szokapcsolatot, és csupan a keresési talalatok
koziil kell kivélasztania az el6adast.

A Google mesterséges intelligencia alapu ke-
resGje azért tudja biztositani a folyamatos, egyre
pontosabban sziirt taldlati eredményeket, mert a
felhasznalok az allandé hasznalattal egyre tobb ke-
resési szokas tapasztalataval gazdagitottak a feliile-
tet. A mesterséges intelligencia miikodésére érde-
kes megkozelitést nyujt a Barabasi Albert-Laszlo
altal kidolgozott halézatelmélet'®, amely szerint a
Google keresdjéhez hasonlé csomépontok nélkiil
az internet Ujra kereshetetlen lexikonna valna."

A digitalis allami mindségért nagyon kevés val-
lalat tud versenybe szallni, és még szlikebb kor
mondhatja tartésan magaénak. A globalis piacnak
koszonhetéen az USA-hoz hasonldan a piacveze-
tok Eur6paban is nagyrészt a GAFAM*-bdl, vagy
halézataikbdl keriilnek ki. Legismertebb akvizi-
ci6i: Google: YouTube, Motorola; Amazon: Warner
Bros., Twitch; Facebook: Instagram, WhatsApp;
Apple: Shazam, Siri; Microsoft: LinkedIn, Skype,
Hotmail. A verseny torzitasanak megakadalyoza-
sa vajon abban az esetben is mikodhet, ha fenn-
all a digitalis allamok piacvezetd paradoxona? Egy
tavalyi felmérés szerint Franciaorszagban pl. 1028
valaszadd 69%-a érezte ugy, hogy alternativak hia-
nyaban kénytelen a GAFAM cégek szolgaltatasait
igénybe venni, de amikor pl. a konkurens Duck-
DuckGo keresészolgaltatas piaci részesedését ele-
mezték, Franciaorszag csupan 0,6%-a volt rend-
szeres hasznaldja, ahogy a norvég Telenor altal
fejlesztett Opera keresdszolgaltatasnak is 4% alat-
ti az unios forgalma.*!
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S&P500 piaci részesedése

Amazon 2%
Alphabet 2%
Apple 4% ‘ Meta 3%

|

‘ Microsoft 6%

Eqgyéb 83%

1. dbra: GAFAM S&+P 500 tézsdeindex szerinti piaci
részesedése

A felmérésbdl kovetkeztetni lehet arra, hogy
bar a kutatasban részt vevo személyek tulnyomo
tobbségének van valasztasi lehetdsége, mégis in-
kabb a kényelmet és a rovidtava megtériilést helye-
zik el6térbe valasztasaik soran. Nem fognak attérni
a mdr eleve magas szinvonalon miik6dé keresd-
szolgaltatasrdl egy jelen allapotban gyengébb fej-
lesztésre még akkor sem, ha az a feltérekvo vallal-
kozas eurdpai bazisu és nagy szamu felhasznald
segitségével jelenthetne valds konkurenciat a piac-
vezetO szamara.

3.1. Az adatositas problémaja

A keresdszolgaltatas a felhasznalok adataibdl
tanulva fejlédik. Ebbdl kévetkezik a datafikacié
paradoxona, azaz minél kevésbé dokumentalja az
adatainkat egy digitalis allam, annal kevésbé lesz
biztonsagos a szolgaltatasa a j6 informaciok meg-

'8 BARrABASI Albert-Laszlo: Behdlézva - A hélézatok 1ij tudomdnya. (Budapest, Open Books, 2022) 331.

1 Ibid. 130.; 56.

2 Az S&P 500 az USA-ban t6zsdén jegyzett 500 nagyvallalat részvényeinek teljesitményét koveti nyomon, amelynek jelenleg 17%-4t a

GAFAM teszi ki.

21 Statista: Do you personally feel that you are forced to use the services GAFAM companies due tot he lack of alternatives from ot-
her countries, especially from Europe?, 2021. 04., online felmérés (CAWI), résztvevék szama: 1028 {6, https://www.statista.com/sta-
tistics/1233549/expectation-level-french-web-users-personal-data-storage-by-sector/ (letoltés: 2022. 11. 01.); Statista: Search engine

market share of DuckDuckGo from July 2019 to March 2023, by selected regions and countries, 2021. 09., https://www.statista.com/
statistics/1220046/duckduckgo-search-engine-market-share-by-region/ (letoltés: 2022. 11. 01.).
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talalasa szempontjabdl. Az adatbazisok értékével
pedig egyre tobb entitas van tisztaban.?

A Facebook példaul a felhasznalok kozvetlen és
kozvetett aktivitdsabol szarmazé adatait arra hasz-
nélja, hogy minél személyre szabottabb hirdeté-
sek jelenjenek meg a felhasznal¢ feliiletén. Ezeket
a felhasznaléi analitikakat aztan tovabbértékesi-
ti az tizleti felhasznalok szamara, igy szarmazik
bevétele az 6nként és ingyenesen megosztott fel-
hasznal6i adatokbdl és a bongészési szokasokbal.
[gy mdr érthetd, miért volt félreérthetd 4llitas a
Facebook részérdl a magyarorszagi indulasatol,
2010. januar 1-t6l hasznalt ,,ingyenes és az is ma-
rad” kampanyszlogen. A Gazdasagi Versenyhiva-
tal (,GVH”) 2016-ban vizsgalatot inditott a meg-
tévesztd kereskedelmi gyakorlat ellen,” ami 2019
augusztus 12-ig a nyitéoldalan, oktdber 23-ig pe-
dig mar csak a sugékozpontjaban hirdette a szol-
galtatds ellenérték nélkiili korlatlan hasznalhato-
sagat. A szlogen ugyan a pénzbeli ingyenességre
utalt, de az adatok értékérdl hallgatott, ami lega-
labb akkora, ha nem nagyobb értékkel bir, mint
egy elofizetés. A GVH nem adatvédelmi kérdést
vizsgalt, hanem fogyasztovédelmi hataskorében el-
jarva a fogyasztok megtévesztésére alkalmas iizle-
ti kommunikacio oldalardl kozelitette meg a prob-
lémat.

A jovore nézve kérdés marad, hogy az ingye-
nesség vajon csupan pénzbeli értékben lesz mér-
hetd, avagy eljut a digitalis gazdasag arra a pont-
ra, hogy az adat mint — akar fizetéeszkoz — belép
a kozvélekedés tudataba, megvaltoztatva ezzel az
eddig ismert valutakrol alkotott elképzeléseinket.
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3.2. A jatékelmélet hatékonysaga a digitalis
piacok szabalyozasaban

Az ausztral versenyhatosag 2019-ben tette kdz-
zé a Digitalis piacok vizsgalatarol* sz616 tanulma-
nyat, amelyben nem csak sajat hataskorébe tartozd
tigyeket elemzett, hanem szamos eurdpai példat is
tigyelembe vett allaspontjanak kialakitasahoz. Az
ausztral jogalkotd 2021-ben végiil egy jatékelmé-
leten alapuld szabalyozast alkotott meg a kompro-
misszum kikényszeritésére*, amivel sikeresen l¢-
pett fel a digitalis platformok ellen.

A szabalyozast®® a Google, a YouTube és a Fa-
cebook iizleti felhasznalokkal kotott hirdetéseinél
tanusitott egyoldalu arszabasi gyakorlat indukal-
ta. A jatékelméletre kozvetleniil nem hivatkozik
ugyan a jogalkoto, de strukturajabdl tisztan lehet
érezni a magyar gyokerekkel is rendelkez6 elmé-
let*” hatasat. Ennek nyoman Ausztraliaban, ha egy
tizleti felhasznalo hirdetést szeretne kozzétenni a
platformon, els6 1épésként targyaldsi lehetdséget
kell kapnia az egyoldalu szerzédési feltételek he-
lyett. A targyalds soran csak olyan szerzddés kertil-
het rogzitésre, amely az iizleti felhasznaléra nézve
kedvezé feltételeket biztosit. A jatékelmélet szerinti
szabalyozas lényege, hogy amennyiben nem sike-
rill a targyalas soran kedvez6 ajanlatot kicsikarni a
befolyassal rendelkez6 platformtol, akkor a szerzé-
déskotés mar nem a platform és az iizleti felhasz-
nalé kozott fog megkottetni. Ilyen esetben automa-
tikusan belép a jogviszonyba egy kiils6, mindkét
téltol tiiggetlen szervezet, aki egy pénziigyi oldalt
is rendez¢6 szabalyozasi csomagot allapit meg a fe-
lek szamara. Ez készteti a platformokat az el6zetes
megallapodasra, amely még igy is elénydsebb ki-
meneteld lehet, mint a masodik szcendri6, amely

22 Példaul a 45/2014. (II. 26.) Kormanyrendelet a fogyaszté és a vallalkozas kozotti szerzodések részletes szabalyairdl, https://net.jogtar.
hu/jogszabaly?docid=a1400045.kor (letoltés: 2022. 11. 01.), (1a).

# A GVH V]/85/2016. szamu tigye (Facebook-iigy).

2 Australian Competition & Consumer Commission: Digital Platforms Inquiry. Final report, 2019, https://www.accc.gov.au/system/fi-
les/Digital%20platforms%20inquiry%20-%20final%20report.pdf (letoltés: 2022. 11. 01.).

> A kompromisszum kikényszeritése a legmegfelel6bb kifejezés az ausztral jatékelméleten alapul6 szabalyozas jellemzésére. Ha ugyanis
az egyik fél nem akar kompromisszumot kétni, nagyobb veszteség kilatdsba helyezésével ra lesz kényszeritve a nem kotelezd, de hasz-
nos 6nkéntes kompromisszumkaotésre.

% The Parliament of the Commonwealth of Australia, House of Representatives: Treasury Laws Amendment (News Media and Digital
Platforms Mandatory Bargaining Code) Bill 2021. A Bill for an Act to amend the Competition and Consumer Act 2010 in relation to

digital platforms, and for related purposes, 2021. 03. 02., https://parlinfo.aph.gov.au/parlInfo/download/legislation/bills/r6652 aspas-
sed/toc_pdf/20177b01.pdfifileType=application%2Fpdf (letoltés: 2023. 03. 21.).

27 Kéczy A. Lészl6: A Neumann-féle jatékelmélet, Kozgazdasagi Szemle, 2006/LIIL., http://epa.oszk.hu/00000/00017/00122/pdf/02ko-
Czy.pdf (letoltés. 2022. 11. 01.), 31-45.
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https://www.accc.gov.au/system/files/Digital%20platforms%20inquiry%20-%20final%20report.pdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/bills/r6652_aspassed/toc_pdf/20177b01.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/bills/r6652_aspassed/toc_pdf/20177b01.pdf;fileType=application%2Fpdf
http://epa.oszk.hu/00000/00017/00122/pdf/02koczy.pdf
http://epa.oszk.hu/00000/00017/00122/pdf/02koczy.pdf
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soran egyikiiknek sem lenne joga a feltételek uto-
lagos atalakitasara.*®

A piacvezet6 platformok és a jatékelméleten
alapul6 szabalyozasi lehetdségek mtikodé és si-
keres dinamikaja talan az egyik leghatékonyabb
modja a digitalis piaci szereplok tisztességes ke-
retek kozott tartasanak.

3.2.1. A digitalis piacok meghatdrozdsa
A legtobb kapudr jelolt er6folénnyel rendelke-
zik a digitalis piacon, de a szektorok elvalaszta-
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sa, vagy a bevétel és az er6folény kozotti parhu-
zam szerinti szabdlyozas kozel sem lenne olyan
hatékony mint a kapudr jeloltek digitalis allam-
ként kezelése.

A diagramokon feltiintetett piacok a vallalko-
zasok bevétele és az altaluk iizemeltetett online
platformok latogatottsaga szerint keriiltek dssze-
allitasra, aminek a listaja még igy sem fedi teljes
mértékben az unids digitalis piaci helyzetet.”

Digitalis piaci részesedések EU 2022

Operacios Rendszer

Social Media

-

Webbdngész6

Utazas

Keresfdszolgaltatas

Streaming feliilet

2. dbra: SimilarWeb Ltd. https://www.similarweb.com/corp/research/ (Adatok utolsé frissitésének datuma: 2022.11.01.)

Az operacids rendszerek koziil pl. az 6sszeha-
sonlitas a laptop-telefon-tablagép harmas rendsze-
rére épiilt, de mas piaci er6viszonyok rajzolodna-
nak ki, ha csak a telefonon hasznalt szoftvereket
vennénk figyelembe.

A DMA viszont a tagallami kapudr jeldltek
helyzetérél nem rendelkezik, ami ugyan nem akad
fenn az unié rostajan, de egy tagallami digitalis
piacon jelentds versenytorzité er6folénnyel ren-

delkezhet.

4. Tagallami ex ante hataskor a tagallami
kapudrokkel szemben

J6 eséllyel tagallami kapudrnek mindésiilhetne
pl. a GVH altal 2021-ben vizsgélat ala vont Ade-
vinta Classified Media Hungary Kft. az altala iize-
meltetett hasznaltautd.hu és jofogas.hu platformok
miatt.** A GVH-hoz szamos bejelentés érkezett
2021-et megel6zden is, amelyben a felhasznalok,
azaz a hasznaltauto-kereskeddk a szamukra el6ny-

8 Saheli Roy CHOUDHURY: Facebook cuts deal with Australia, will restore news pages in the coming days, 2021. 02. 22., CNBC, https://

www.cnbc.com/2021/02/23/facebook-to-restore-news-pages-for-australian-users-in-coming-

days.html (letoltés: 2022. 11. 01.).

* Piacelemzés nyilvanosan elérhetd pénziigyi beszamolok és a SimilarWeb Ltd. adatai alapjan, https://www.similarweb.com/corp/re-

search/ (az adatok utolsd frissitésének datuma: 2022. 11. 01.).

% A Gazdasagi Versenyhivatal V]/35/2021. szamu iigye (Adevinta-tgy).
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telen kedvezmény- és szolgaltatasrendszert kifo-
gasoltak.

A potencialis versenykorlatozé magatartas el-
len azonban a DMA-hoz hasonlé ex ante hataskor
hidnya miatt a klasszikus ex post szabalyozas nem
volt alkalmas arra, hogy a GVH a jogsérto er6f6-
lény kialakulasat megakadalyozza, ezért csak az
er6folény kiépiilése utan, 2021-ben tudta megin-
ditani versenyfeliigyeleti eljarasat, amikor mar ren-
delkezésre alltak a sziikséges informaciok a piace-
lemzés lefolytatasahoz.

Pedig nem lenne idegen a magyar jogalko-
t6 szamara sem az ex ante hataskor bevezetése a
GVH részére. A 2005. évi CLXIV. torvény a ke-
reskedelemrdl (,,Kertv”) tartalmaz egy analogiat
a DMA 3. cikkének (2) bekezdése szerinti kvanti-
tativ kiiszobszamok alapjan torténd er6folény ex
ante meghatdrozasat illetéen. A Kertv. 7. § (3) be-
kezdése ugyanis igy fogalmaz: ,A jelentds piaci eré
fennall a beszdllitéval szemben, ha az adott vallalat-
csoport — ideértve a szamvitelrdl sz6lo 2000. évi C.
torvény szerinti anya- és leanyvdllalatok Osszességét,
kozos beszerzés esetén pedig a beszerzési szovetséget
alkoto vallalkozdsok Osszességét — kereskedelmi te-
vékenységébdl szarmazo el6zo évi konszoliddlt net-
to arbevétele meghaladja a 100 millidrd forintot.”

Ezen kiviil a (4) bekezdés egy kapudr jeloltek-
re hajazé passzust tartalmaz: ,,A (3) bekezdésben
meghatdrozottakon kiviil akkor is fenndll a keres-
kedé jelentds piaci ereje, ha a piac strukturdja, a
piacra lépési korlatok léte, a vallalkozds piaci része-
sedése, pénziigyi ereje és egyéb erdforrdsai, kereske-
delmi hdlozatanak kiterjedtsége, tizleteinek mérete
és elhelyezkedése, kereskedelmi és egyéb tevékenysé-
geinek Osszessége alapjan a kereskedd vallalkozds,
vallalatcsoport, illetve beszerzési szovetség a beszal-
litéval szemben egyoldaluian elényos alkuhelyzetben
van vagy abba keriil.”

Jo példaval szolgalhat az ex ante tagallami sza-
balyozas bevezetésére az Egyesiilt Kiralysag szaba-
lyozasi strukturaja, ahol a kapudri statusz helyett
a stratégiai piaci helyzetd platformok fogalma ke-
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riilt bevezetésre. Az unids szabalyozassal 6ssze-
vetve eltérd az uniés gondolkodas a kapudr kate-
goria meghatarozasat illetéen. Ebben az esetben
nem egy univerzalis szabalyozassal szembesiilnek
az érintett kapudr jel6ltek, hanem minden straté-
giai piaci helyzetben 1év6 vallalkozas egy platform-
ra szabott magatartasi kddex szerint kell megfelel-
nie a kotelezettségeknek, ami lehetdséget nyujt a
tagallamoknak minden egyedi eset 6nallo értéke-
lésére és a hatékony, de igazsagos magatartasi ko-
telezettségek kialakitasara.™

A hazai Kertv. 7. § (5) bekezdése is tartalmaz
egy hasonl¢ allitast, azonban itt egy dnszabalyo-
z6 etikai kodex megalkotasara kotelesek a vallal-
kozasok a beszallitok javara, amiben nem csupan
a kotelezettségek, a szankciok, azaz az abban fog-
laltak megsértése esetén alkalmazand¢ eljarasrend
kialakitasara is kotelesek.

4.1. A forditott bizonyitasi teher kovetendé
peldaja

Németorszag is iranymutatd példaval jart a Par-
lament és a Tanacs el6tt a digitalis platformok sza-
balyozasa kapcsan, ugyanis egy hibrid versenyjo-
gi modellt alkalmaz, forditott bizonyitasi teherrel.””
Ez azt jelenti, hogy amig az unids szabalyozas érvé-
nyesiti az altala kirétt kotelezettségeket és mindsi-
ti a vallalkozast, addig Németorszagban a verseny-
hat6sag egy megdonthetd vélelmet allit fel, amit a
vallalkozasnak lehet8sége van megcafolni, majd a
hatdsag ez alapjan végzi el a vallalkozas mindsité-
sét. Az értékelés soran szempont pl. a vallalkozas
egy vagy tobb piacot érint6 befolyasanak nagysa-
ga, pénziigyi és egyéb forrasainak mindsége, a val-
lalkozas vertikalis integracioja és mas kapcsolodd
piaci tevékenységeinek befolyasa, a versenyjogilag
relevans adatokhoz val6 hozzaférésének szintje és
a kozvetit6i jogkori mindsége is. Németorszag az
ausztral szabalyozassal egy idében, 2021-ben ve-
zette be a versenyjogi digitalizacios torvényét, igy
példaként szolgalhatott az uniés rendeletek meg-
alkotasahoz.

' Anne C. WiTT: Platform regulation in Europe - per se rules to the rescue?, Journal of Competition Law & Economics, 2022/18, https://deliv-
erypdf.ssrn.com/delivery.php?ID=5920981250260010871170831060671240250310620300360270940960971200771111130231261250

22002118044037105004117018026004028117120112026048010030044101007079011094074029103034086015093094072064102087

024114116101000125010119105006094112019120025077097029069025&EXT=pdf&INDEX=TRUE (letltés: 2022. 11. 01.).

2 A német versenytorvény, a Gesetz gegen Wettbewerbsbeschriankungen, 1998. 08. 26., https://www.gesetze-im-internet.de/gwb/ (le-

toltés: 2022. 11. 01.), 19a szakasza.
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Két kovetendd kiilonbség maradt a DMA sza-
balyozasanak ellenpdlusaként. A német szaba-
lyozas az el6zetes tilalmak el6irasat a kapudr je-
l6lteknek cimezte, tehat azoknak, akik még nem
bizonyitottan er6f6lényes vallalkozasoknak szami-
tanak. Igy konnyebben meghatérozhatd a digitalis
piaci szereplok szamara is a rendelkezés hatdsuga-
ra és alanyi kore. A német jogalkoto6 kapudr jelolt
alanyat az a deklarativ végzés hozza létre, amely ki-
mondja, hogy a kapuérnek ,,piacokon ativelé kie-
melt jelent6séglinek” kell lennie.

A német és az angol szabalyozas is tartalmaz
egy kozos pontot, ugyanis a DMA éves, illetve két
éves feliilvizsgalati idéintervallumatol eltérd ha-
taridével dolgoznak. Mindkét esetben 6t éves fe-
lilvizsgalati id6tartam all a hatésagok rendelke-
zésére.

5. A kapudr jeldltek tagallami precedensei

Kérdéses marad a német Facebook-iigy tagalla-
mi itélete is, amely jelenleg unids elézetes dontés-
hozatali eljaras alatt 4ll, és valdszintilega DMA sza-
balyainak alkalmazasa el6tt nem fog itélet sziiletni
a kérdésben.”” A 2016-ban indult versenyfeliigye-
leti eljaras soran a német versenyhatdsag, a Bun-
deskartellamt a Facebook, az Instagram és a What-
sApp gyakorlatat vizsgalta, ugyanis a platformok
sértették a végfelhasznalok informaciés 6nrendel-
kezéshez fliz6d6 jogat.

Utdlag elemezve a Bundeskartellamt itélet nem
kezelte a mara Meta néven mikédd Facebook
problémas dsszefonddasait, ugyanis a WhatsApp
felvasarlasakor azt a megalapozatlan informaciot
szolgaltatta a Bizottsagnak, hogy nem integralha-
toak a WhatsApp-rdl szarmazd személyes adatok a
Facebook profilképzési metodikajaba. Utdlag ter-
mészetesen kideriilt, hogy a ko6zos profilalkotas-
nak nincsen akadalya, igy ugyan birsagot ki tud-
tak szabni, de a fizié végbement.

A DMA szabalyozasaban tehat £6 kérdés lesz
a tagallami kapu6rok szabalyozasi kornyezetének
kialakitasa mellett a tagallami igyek atadasi utja-
nak tisztazasa is, hiszen az unié hataskoérébe von-
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ta ugyan az unios digitalis piacot érint6 kapudr
jelolteket, azonban a jelenleg is folyd vizsgalatok
iranyat nem rendezte. Ez nem csupan hataskori
rendezetlenséget okozhat, hanem a parhuzamos
eljarasok miatt sértheti a ne bis in idem, azaz a
kétszeres itélkezésbdl fakado kettds szankciona-
las tilalmat is.

6. A digitalis piac sebességének hatasa a
jogalkotasra

A tagallami kapudrok helyzete és az unids mé-
retli kapu6rok ellen folyo tigyek atadasi utjanak
tisztazasa mellett a sziik hatarid6 indikalja a kovet-
kez6 kérdést, ami a Bizottsag DMA alapjan foly-
tatott eljarasainak varhat6 idétartamaval kapcso-
latos. A jogalkalmazok piaci véltozasokra adott
gyors reakcidja kulcskérdés lesz a jovében, érde-
mes ezért a hatosagok reakcidjanak sebességére
nagyobb figyelmet forditani.

6.1. A felfiiggesztett kapuérok kivételes
statusza

Az ex ante hataskoron, a felmentett kapudrok
jatékelméletszert szabalyozasan és az ideiglenes
intézkedésen feliil rendelkezésre all még egy le-
het6ség a DM A-ban a digitalis piacok szerepldi-
vel szemben hatékonyabb fellépésre. A DMA a ka-
pudrok és a felmentett kapu6rok mellett harmadik
alanyi korként a felfiiggesztett kapuérokrol ren-
delkezik.

A felfiiggesztett kapudri statusz akkor jele-
nik meg, ha a kapudr jelolt igazolni tudja, hogy
a megfelelés rajta kiviil all6 rendkiviili koriilmé-
nyek miatt veszélyeztetné a fennmaradasat, gaz-
dasagi életképességét az Eurdpai Unidban. Ezt
nevezi a DMA 9. cikke felfiiggeszt6 hatarozatnak.
A DMA a kotelezettségek teljesitésének felfiiggesz-
tését csak olyan mértékben és id6re engedélyezi,
amennyire feltétlentil szitkséges a kapudr fennma-
radasat fenyegetd veszély elharitasahoz. A Bizott-
sag DMA szerint hozott felfliggeszt6 hatarozatat
az engedményt megalapoz6 rendkiviili koriilmé-
nyek azonositasaval indokolja.

3 B6-22/16 Facebook-iigy; Bundeskartellamt prohibits Facebook from combining user data from different sources - Background in-
formation on the Bundeskartellamt’s Facebook proceeding, 2019. 02. 07., https://www.bundeskartellamt.de/SharedDocs/Publikation/

EN/Pressemitteilungen/2019/07 02 2019 Facebook FAQs.pdf?

blob=publicationFile&v=6 (letoltés: 2022. 11. 01.).
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6.1.1. A felfiiggesztd hatdrozat reakciosebessége

Azok a platformok, amelyek megkapjak ezt az
engedményt, éves feliilvizsgalat ala esnek a felfiig-
gesztés kovetelményeinek fenndllasa vonatkoza-
saban. Ha ez a vizsgalat nem erdsiti meg a felftig-
gesztés tovabbi fenntartasanak sziikségét, akkor
atmindésiilhetnek kapuérnek. A DMA a felfiiggesz-
tés meghozatalara a hianytalan, indokolassal ella-
tott kérelem kézhezvételétdl szamitott harom ho-
napot jelol ki. Ez a hataridé azonban nem koti a
Bizottsagot. A jogalkoto6 ugy fogalmaz, hogy ,,a Bi-
zottsag torekszik arra’, hogy a végrehajtasi aktust
haladéktalanul, de legkésébb harom hénap alatt
zarja le. A felfiiggesztés harom hénapos eljarasi
hataridére torekvésén tul a DMA tartalmaz egy
stirg6s esetekben alkalmazhaté roviditett eljara-
si lépést is.

A Bizottsag a kapudr indokolt kérésére ugyanis
ideiglenesen felfiiggesztheti valamely kotelezettség
alapveto platformszolgaltatasra torténé alkalmaza-
sat, mar a felfiiggeszt6 hatarozat meghozatala el6tt.
Ilyen kérelem barmikor benyujthatd és teljesithe-
t6 a Bizottsag értékeléséig. A kérelem el6revetiti a
Parlament és a Tandcs hajlanddsagat az azonnali
piaci reakcidkra, amelyre nagy sziikség van a di-
gitélis fejlédés titemére tekintettel.

A felfiiggesztés elbirdlasa eldtt a Bizottsag va-
16szintsithet6en nem fog kapuérokre vonatkozd
kotelezettségek megszegésébdl fakado jogsértést
megallapitani, viszont a felfiiggesztési eljaras id6-
tartama a Bizottsag kapacitdsénak fiiggvénye. Igy
vagy egy kihasznalhat6 hézag marad a korlatlan
szammal kérhetd ideiglenes felfiiggesztések intéz-
ménye, vagy a Bizottsdgnak mas tervei vannak az
elbiralas reakcidsebességének novelésére.

6.1.2. Az elézetes vizsgadlat Bizottsdgra gyakorolt
vdrhato hatdsa

A DMA rdadasul a 8. cikk (3) bekezdésében
rogziti a megfelelésre iranyul6 elézetes vizsgalat
lehet&ségét is, ami a felfliggesztési mindsités lerd-
viditésére szolgal, tehat a jogalkotd egy tovabbi le-
hetdséget biztositott a beadhato kérelmek szama-
nak felduzzasztasara. A kapudr jelolt felkérheti a
Bizottsagot, hogy eldzetes vizsgalat keretén beliil
allapitsa meg, hogy azok az intézkedések, amelye-
ket a 6. és a 7. cikknek valo megfelelés biztosita-
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sa érdekében végrehajtani szandékozik vagy mar
végrehajtott, elég hatékonyak-e a kritériumok be-
tartasahoz. A Bizottsag mérlegelési jogkorébe tar-
tozik az ilyenfajta el6zetes vizsgalat meginditasa-
nak kérdése, de tekintettel kell lennie az egyenld
banasmadd, az aranyossag és a megfeleld tigyinté-
zés elvének kovetelményére.

Feltételezhetd, hogy amint a Bizottsag elsé iz-
ben megadja az elézetes vizsgalat lehetdségét, ugy
tovabbi esetekben is nagyobb valdszintséggel tart-
hatnak rd igényt. Felmeriil emellett még annak a
kifogasnak a lehetdsége, hogy amennyiben egy ka-
pudr jeldlt csupan latszolag tesz 1épéseket a szank-
ciok betartasa érdekében, de hatasat tekintve nem
éri el a hatosag altal kivant eredményt, ugy a jog-
sértés kovetkezménye elkeriilheto lesz-e azzal az
indokkal, hogy a Bizottsag még nem birélta el az
elézetes vizsgalatra, vagy az ideiglenes felfiiggesz-
tésre vonatkozo kérelmét, ezaltal a jogsértés ténye
nem volt nyilvanvalé a vallalkozas szamara.

6.2. A DMA tobbletkotelezettségeire adott
tagallami reakcidk

A DMA hatalybalépését kovetd idészakkal kap-
csolatban még kialakuléban van a nemzeti ver-
senyhatdsagok allaspontja, de jelenleg az az al-
taldnos vélemény, hogy a DMA nem jelent majd
teljesithetetlen tobbletkotelezettséget nemzeti ha-
taskorben, mert a jelen szabalyozasi kornyezet
nagyrészt megegyezik a DMA 4altal vallott célok-
kal, és nem lathatdk olyan torekvések, amelyek a
teliigyeleti feladatokat nemzeti hataskorbe akar-
nak delegalni.

6.2.1. Fragmentdlt vagy eqyittmiikodd digitdlis

piacok feletti drkodés?

Ezéltal viszont joggal meriil fel az a kérdés,
hogy a Bizottsag hataskorében tartott jogalkalma-
zasi aktusok megvaldsitasara tervez-e az unios ha-
tosag felallitani egy, az International Competition
Networkhoz (,ICN”, versenyhatésagok nemzet-
kozi halozata) vagy az Organisation for Econo-
mic Co-operation and Developmenthez (,OECD”,
gazdasagi egyiittmtikodési és fejlesztési szervezet)
hasonld kiilon szervezeti egységet, vagy egy nem
intézményesitett versenyhatosagok kozotti egyiitt-
miikodést. Az ICN a versenyhat6sagok informalis
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nemzetkdzi egyiittmiikodésének szintere. A 2001
oktobere 6ta miikodd halézatot 14 joghatosag
ala tartozo versenyhatosag alapitotta, amelyhez a
GVH 2002 januarjaban csatlakozott.*

Az OECD pedig a tagorszagok versenyhatosa-
gainak tevékenységét fogja 0ssze a Competition
Committee-ben, azaz a Versenybizottsagaban, va-
lamint két tovabbi munkacsoportjaban.* A szer-
vezet az aktualis szakmai kérdéseket kerekasztalok
és meghallgatasok formajaban vitatja meg a tag-
allami versenyhatdsagok tapasztalatai nyoman, a
jelentdsebb versenypolitikai kérdésekkel kapcso-
latban pedig ajanlasokat vagy kovetendé joggya-
korlatokat tesz kozzé.*

Nemzetkozi egylittmikodés hianyaban tulter-
heltséget jelenthet majd a Bizottsag szamara, ha a
kapudr jeloltek felfiiggesztésre és elGzetes vizsga-
latra vonatkozd kérelmei sorra érkeznek meg az
unios versenyhatdsaghoz, f6leg, ha a vizsgalat kez-
deményezése esetleg felmentési okot is eredmé-
nyezhet az esetleges jogsértések szankcionalasara.
Erre vonatkozo kérdéseinkre a DMA alkalmazasa-
nak els6 éveiben valaszt fogunk kapni.

7. A kapudrok arnyékaban megbavé
konkluzid

A DMA altal teremtett 0j alanyi struktararol
Osszegzden elmondhatd, hogy a kapudri mindsi-
tés kozel sem valt olyan egyértelmiivé, mint az el-
sére varhatd lett volna, aminek oka a digitalis vi-
lag fogalmi zavaraibol adédik.

Alkalmazhatoébba valna a szabalyozas a valo-
ban hasznalt kapudr jelolt fogalom megnevezésé-
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vel - amelyre a tanulmanyban megnevezett digita-
lis allam fogalma lenne helyénvalé - és a jelenlegi
kapudr fogalmanak a felmentett és a felfiiggesz-
tett kapudri mindsitések mellé helyezésével, amit
a jogszabaly strukturaja valdban ald is tamaszt.

A jelen allapot fenntartasa esetén a digitalis val-
lalkozasok nem feltétleniil tudjak majd 6nalldéan
eldonteni a szabalyozas rajuk es6 szegmensét, ami
érthetd, hiszen a kotelezettségek listaja a gyakor-
latban tobbféleképpen értelmezhetd.

Az értelmezési kiilonbségek peres eljarasok
tomkelegét vonhatjak maguk utan. Ezzel nem csak
a Bizottsag kapacitasa telitédne, hanem egy olyan
értelmezési lavinat indithatna el, aminek koszon-
hetéen a vallalkozasok piaci helyzete és a szank-
cionalas allasa eltavolodhat egymastol. A gyakor-
latban ez azt jelenti, hogy amig egy adott probléma
vizsgalat alatt all, a jogsértés megallapitasaig a piac
gyors fejlédése miatt a magatartas szankcionalasa
hatasat veszitheti.

A Bizottsagnak mindenekel6tt tisztaznia kell a
jelenleg is folyo tagallami vizsgalatok atadasi atjat
a ne bis in idem kettds szankcionalds tilalmanak ér-
vényesiilése érdekében. Ezen feliil itmutatast kell
adnia a tagallami kapu6rokre vonatkozo egységes
szabalyozasi struktdra kidolgozasahoz, amelyek a
tagallamok kezébe is hasonld ex ante hataskort kell
adjanak a DMA-hoz hasonldan.

A digitalis stratégia fejlesztéséhez az unios pél-
dakon tul érdemes folyamatos elemzés ala vetni a
vilag kiilonb6z6 pontjainak szabalyozasat is. Fej-
16dni ugyanis csak a folyamatos kérdések feltevé-
sével lehet, hiszen a probléma feltarasa és megfo-
galmazasa az els6 Iépés a megoldas felé.

3 GVH:ICN, 2006. 11. 27., https://www.gvh.hu/gvh/nemzetkozi kapcsolatok/nemzetkozi szervezetek/icn/4262 hu icn (letoltés: 2022.

11.01.).

» Working Party No.2: Competition and Regulation; Working Party No. 3 Co-operation and Enforcement.
3% GVH: OECD, 2021. 05. 06., https://www.gvh.hu/gvh/nemzetkozi kapcsolatok/nemzetkozi szervezetek/oecd/oecd (letoltés: 2022.

11.01.).
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