Leniency policy related provisions of Act No LVII of 1996 on the prohibition of unfair and restrictive market practices

Article 78/A

(1) The proceeding competition council shall grant immunity from, or reduce, the fine imposed on undertakings that disclose to the Hungarian Competition Authority, in a manner specified by this Act, agreements or concerted practices between competitors which infringe Article 11 or infringe Article 81 of the EC Treaty and which are aimed directly or indirectly at fixing purchase or selling prices, sharing markets including bid-rigging or at the allocation of production or sales quotas (hereinafter for the purposes of Articles 78/A and 78/B: infringement). For the purposes of Articles 78/A and 78/B also organisations, the decision of which is to be regarded as an agreement under Article 11, shall be regarded as undertakings.

(2) Immunity from any fine shall be granted to the undertaking, which is the first to submit an application for immunity and submit evidence

a) which enables the Hungarian Competition Authority to obtain in advance a judicial authorisation to carry out investigative measures specified by Article 65/A in connection with the infringement, provided that the Hungarian Competition Authority did not, at the time of the application, already have sufficient information constituting the ground for the judicial authorisation of investigative measures specified by Article 65/A or had not already carried out such investigative measures; or

b) which enables the Hungarian Competition Authority to prove the infringement, provided that it did not, at the time of the application, already have sufficient evidence to prove the infringement and none of the undertakings meets the condition set out in point a).

(3) Fines may be reduced on application if the undertakings do not qualify for immunity from fine but provide the Hungarian Competition Authority with evidence of the infringement, which constitutes significant added value relative to the evidence already available to the Hungarian Competition Authority at the time when the application was submitted. Applications may be submitted, at the latest, on that of the day before the date of service of the preliminary position or the day before the starting date for the access to the files of any of the parties, which of the two is the earlier.

(4) The level of the reduction in the amount of the fine may be as follows. For the: 

a) first undertaking to meet the conditions set out in Section (3): a reduction of 30-50%;

b) second undertaking to do the same: a reduction of 20-30%;

c) third or subsequent undertakings to do the same: a reduction of up to 20%.

(5) If the undertaking provides evidence relating to facts in connection with the infringement, which are unknown to the GVH and which have a direct importance with respect to the circumstances to be taken into account pursuant to Article 78(3) when the amount of the fine is determined, the proceeding competition council shall not take such aggravating evidence into account when setting the fine to be imposed on the undertaking which provided this evidence.

(6) In order to qualify for any immunity from, or a reduction in the amount of, the fine or enjoy the benefit of the fine being set in accordance with Section (5), the undertaking must satisfy the following conditions in addition to those set out above:

a) It ends its involvement in the infringement immediately following its application or the providing of evidence pursuant to Section (5), except for what would, in the Hungarian Competition Authority’s view announced by order to the undertaking, be reasonably necessary effectively to carry out investigative measures specified by Article 65/A; and

b) It cooperates genuinely, fully and on a continuous basis with the Hungarian Competition Authority until the conclusion of the competition supervision proceeding.

(7) An undertaking, which took steps to coerce other undertakings to participate in the infringement, shall not be eligible for immunity from fines.

(8) Neither more than one undertaking jointly nor one undertaking on behalf of more than one undertaking are allowed to apply for immunity from, or a reduction in the amount of, the fine or provide evidence pursuant to Section (5).

Article 78/B

(1) The Hungarian Competition Authority may consider applications for immunity from any fine as applications being submitted, even if the evidence required by the Act was not submitted at the time of the application (non-final applications). In such cases a time limit shall be set for the completion of the application.  

(2) In cases where the European Commission is particularly well placed to conduct a proceeding in accordance with its Notice on Cooperation within the Network of Competition Authorities, the undertaking may file a provisional application with the Hungarian Competition Authority where the undertaking considers the Hungarian Competition Authority might be well placed to proceed in the case under the Notice. The Hungarian Competition Authority may request information relating to the provisional application. Should the Hungarian Competition Authority initiate a competition supervision proceeding in the case, it shall request the undertaking to provide the evidence qualifying it for immunity from the fine. If the undertaking submits required evidence, its application shall be deemed, in assessing eligibility for immunity from fine, to have been submitted on the date when the provisional application was made.

(3) Applications shall be assessed in their time sequence. Applications for immunity from any fine may be withdrawn before they are assessed. The proceeding competition council may, ex officio, assess applications for immunity from any fine as applications for a reduction in the amount of the fine where they fail to meet the conditions for granting immunity from any fine, are nevertheless not withdrawn by the undertaking and may constitute the ground for a reduction in the amount of the fine.

(4) Preparatory work for the proceeding competition council’s resolution making on granting immunity from, or a reduction in the amount of, the fine shall be performed by the investigator. In the course of this work, he shall examine, and give his opinion about, the application and submit to the proceeding competition council the information available to the Hungarian Competition Authority relating to the infringement.  

(5) Where the application of the undertaking meets the conditions set out in Article 78/A(2), the proceeding competition council shall, by its order, establish this circumstance to enable immunity from any fine to be granted under point a) or b) of Article 78/A(2) at the time of the decision making, provided that the undertaking will meet, at that time, the conditions set out in Sections (6) and (7) of Article 78/A. The proceeding competition council may only take a view when making its decision, which is different from that taken in its order if the undertaking does not meet the conditions set out in Article 78/A(6) or is precluded from applying for immunity under Article 78/A(7). The proceeding competition council shall reject unfounded applications by its order.

(6) Where the application of the undertaking meets the conditions set out in Article 78/A(3), the proceeding competition council shall, by its order, establish this circumstance to enable a reduction in the amount of the fine to be granted under Sections (3) and (4) of Article 78/A at the time of the decision making, provided that the undertaking will meet, at that time, the conditions set out in Section (6) of Article 78/A. The proceeding competition council may only take a view when making its decision, which is different from that taken in its order if the undertaking does not meet the conditions set out in Article 78/A(6). The proceeding competition council shall reject unfounded applications by its order.

(7) The proceeding competition council shall immediately adopt its orders made under Sections (5) and (6), taking only the time necessary for carrying out its assessment. The proceeding competition council may hear the applicant. The rules of the competition supervision proceeding shall apply mutatis mutandis to the resolution of the proceeding competition council, with the exception that only the undertaking submitting the application shall be informed of the orders adopted under Sections (5) and (6). No separate legal remedy may be sought against these orders.

(8) Before an order under Section (5) is made, the Hungarian Competition Authority may use the application for immunity and the documents attached to it exclusively to the assessing of the application or the applying for a judicial authorisation pursuant to Article 65/A; only the investigator appointed to deal with the case, the proceeding competition council and the court may have access to them. Where the application is rejected or withdrawn, the Hungarian Competition Authority shall return, upon request of the undertaking, the application and the documents attached to it, together with the copies possibly prepared of them, to the undertaking submitting the application, concurrently with the informing it of the order rejecting the application.

(9) The format, content in detail and way of submission of applications specified by Articles 78/A and 78/B shall be regulated by an application form issued by the Hungarian Competition Authority.

***
Article 88/D

Any person to which immunity from fine was granted under Article 78/A may refuse to pay damages for the harm caused by his conduct infringing Article 11 of this Act or Article 81 of the EC Treaty until the claim can be recovered from any other person responsible for causing harm by the same infringement. This rule is without prejudice to the possibility of bringing a joint action against persons causing the harm. Lawsuits initiated to enforce claims against persons responsible for harm-causing to which immunity from fine was granted shall be stayed until the date on which the judgement made in the administrative lawsuit initiated upon request for a review of the decision of the Hungarian Competition Authority establishing an infringement becomes legally binding.
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